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NMPOBJEMbI PEANTU3ALIMN OTBETCTBEHHOCTH
B rPAXXAAHCKOM 1 CEMEWHOM MNPABE

VIIK 341.51
T.B. Asoeesa
0 ®YHKUMAX rPAXXOAHCKO-NPABOBOW OTBETCTBEHHOCTU

Kak m3BecTHO, rpakJaHCKO-IIPAaBOBAsi OTBETCTBCHHOCThH HAIIpaBlieHA Ha
BOCCTAHOBJICHHE NMYIIIECTBEHHOTO MOJIOXKEHUS IIOCTPaIaBIIEero OT IpaBOHa-
PYIICHHMS JINIA U peasU3yeTcs 110 ero yeMOTpeHH0. TakiuM 00pa3oM, akIeHT
B IpoOJeMaTnKe IPakIaHCKOW OTBETCTBEHHOCTH CMEIIEH HAa KOMIICHCAIH-
OHHYIO (DYHKIIMIO, YTO COCTABJISIET €€ IIIABHYIO OTPAcIeBYI0 OCOOEHHOCTB.
Ho ¢yHkumonanbHoe Ha3HAUYCHNE I'PaskIaHCKOH OTBETCTBEHHOCTH HE MOYKET
OBITH CBEAECHO K KOMIICHCAIIMM HapyIICHHOTO WHTEpeca, T. €. 3allHUTe JIHIA
TOCIIe HapyIIeHus ero mpapa. Kak o000 Apyroit BUI IOPHINIECKON OTBET-
CTBEHHOCTH, I'PaK/IaHCKasi OTBETCTBEHHOCTh MPU3BaHa 00eCTeduTh coOIIio-
JICHUE TPaKAAaHCKHX IIPaB, a IIOTOMY HE MEHEe Ba)KHBI Takue ee (PyHKIUH,
Kak IIPeBEHTHBHAS U KapaTelbHasl.

HerarnBHoe oTHONIEHHE HAYKN W TPAKTUKHU MOCICAHNX ACCATHICTHH K
CaHKIIMOHHOHM COCTaBIISIONMIEH TPaXXIaHCKOH OTBETCTBEHHOCTH BO MHOTOM
SIBUJIOCH Peakiyell Ha Ty JedopManunio, KOTOpOH JaHHBIN BUJ OTBETCTBEH-
HOCTH TIOJIBEPI'CS B COBETCKHUIA IEPHOJ, MPEBPATHUBIINCH U3 CPEACTBA 3ALHUTHI
IpaB KPeJUTOPa B MHCTPYMEHT KOMaH/IHO-aIMIHUCTPATHBHOTO JAABJICHUS Ha
JIOJDKHUKA. B ycioBusax ¢opMupyromerocst pelHKa yCHIUs HCCIe10oBaTeneh
COCPENOTOYMIINCh Ha KOMIICHCAIIMOHHOW (DYyHKIMM TIpakJaHCKOH OTBET-
CTBEHHOCTH, TOIZIAa KaK JIFOObIE MPOSIBICHUS CBEPXKOMIICHCAIIMH KPUTHKO-
BAINCh KaK HECOOTBETCTBYIONIME SKBHBAJICHTHO-BO3ME3IHOMY XapaKTepy
rpaxJIaHCKUX OTHolIeHU. COBpEMEHHBIM 3Talm Pa3BUTHUS TIPaXKTAHCKHX
OTHOIICHHUH CO BCEH OYCBHIHOCTHIO AEMOHCTPHPYET OMACHOCTh YMAJICHUS
3HaYeHUs WTpadHON M NPEBEHTHBHON (DYHKIMH I'pa’kIaHCKOW OTBETCTBEH-
HOCTH ISl 00eCIIeYeH sl peKuMa 3aKOHHOCTH.

[IpeBenTuBHas M KaparesibHas (DYHKIMH, CBSI3aHHBIC C CAHKIIMOHHBIM
BO3JICHCTBIEM Ha IPaBOHAPYLIUTEIS, BO MHOTOM IIPEIONPENCISIOTCS KOM-
TICHCAIIMOHHON (DYHKINEH IpaskJIaHCKOW OTBETCTBEHHOCTH, €€ COJCpIKaHH-
eM 1 3 dexTuBHON peanuzanueir. OqHAKO TOOUTHCS HAIJICKAIICH 3aIUTHI
IpaKAaHCKHUX MPaB J0 U MOCJe HapyLIeHUs, He Ipubderas K MepaM BO3JIeH-



CTBHSI, BBIXOJISIIIIUM 3@ ITPEAEibl KOMIICHCAINH, OBbIBAET JI0CTAaTOYHO CIIOXK-
HO. B Takux ciy4asx npeBeHTHBHAs U KapaTenbHash (PyHKIUH pea3yoTcs
B CIEUHUAIBHBIX MEpax OTBETCTBEHHOCTH, 00ECHEYMBAIOIINX COOIIONCHHE
IPaXKAAHCKKX MPAB B OTPBIBE OT (PYHKIIUK KOMIICHCALIUH.

YdauThIBas CKa3aHHOE, MOXKHO BBIJICITUTH CIICYIONINE TEHACHINHT Pa3BH-
THUSI HIHCTUTYTA FPa’kJaHCKOM OTBETCTBEHHOCTH.

Bo-nepauvix, cosepuiencmeosanie mep KOMNEHCAYUOHHO2O Xapaxkmepd,
0e3 KOTOPBIX HEBO3MOXKHO 00ECHEYNTh BOCCTAHOBICHUE MMYIIECTBEHHOTO
MOJIOXKEHUST TOTEPIEBILEro OT MpaBOHAPYILIEHUs JHMLA U COIMYTCTBYHOIIEEe
TaKOMY BOCCTaHOBJICHUIO CAHKIIMOHHOE BO3/IeIICTBHE HA TIPABOHAPYILIUTEIS.
JlaHHOe HarpasiIeHHE SBISETCS IPUOPUTETHBIM, TaK KaK CBA3aHO C IJIABHBIM
Ha3HAUCHHUCM Fpa)KJIaHCKO-HpaBOBOI‘/II OTBCTCTBCHHOCTH — 6I)ITI) CpCaACTBOM
3aIIMTHI JINIA, MPABO KOTOPOTo HapymieHo. OIpeneneHHbIe 3aKOHOAATEb-
HBIE LIard B IaHHOM HAaIlpaBICHUU yXK€ CIEJIaHbl, IPYTHe — 3alJaHUPOBaHbI
B Omiokaifiee Bpemsi.

Tak, 3a mocneaHue ABaALATE JICT YCHEIIHO 3apEKOMEHI0BasIa ce0s Takast
(bopma 3aIuThI IpaB KPEAUTOPA B ICHE)KHOM 00s13aTeIILCTBE, KaK B3bICKAHNE
MIPOLIEHTOB 3a HEMIPAaBOMEPHOE ITOJIb30BAHNE Ty>KUMHU JCHEKHBIMU CPEACTBA-
MH. JIOKTpHHAJIFHOE OCMBICICHHUE PsAfa MPOOIeM, BOSHUKAIOIINX MTPH TIPH-
MEHEHHH JJaHHOH (POPMBI OTBETCTBEHHOCTH (HECOOTBETCTBIE HOPMATHBHOTO
pa3Mepa IpOLEHTOB YKOHOMUYECKUM MOTEPSIM KPETUTOpa, OTCYTCTBUE HOP-
MaTUBHOTO pa3Mepa MPOLIEHTOB MPUMEHHUTEIBHO K 00s3aTeIbCTBAM B HHO-
CTpaHHOH BaJIFOTE), TO3BOJISICT HAACATHCS Ha CKOpEHIee UX pa3pelieHue.

Hop™mbl, mpu3BaHHBIE KapJMHAIGHO H3MEHHWTH TPAKTUKY B3BICKAHMS
yOBITKOB, 3aJI0KEHBI B IPOEKT 3akoHa «O BHECECHUH W3MEHEHHH U JOTIONHE-
HUH B HEKOTOpHIe KofeKchl Pecyomuku bemapyce». [Ipoekt moguepkuBaet
3HAUCHNE BO3MEILICHUs YOBITKOB KaK OOIIEro CpeicTBa 3aIlUThI, MOAJIekKa-
mero NpuMEHCHUIO HE3aBUCUMO OT UCIIOJIb30BaHUS UHBIX CPEACTB 3allUTHI,
cdepa IpUMEHEHHsI BO3MEIIECHHS YOBITKOB PACIIMPSIETCS 3@ CUET IPEI0T0-
BOPHOTO 3Tara OTHOIICHWH CTOPOH, B LEJISIX JIMOepaiM3ayy npouecca J1o-
Ka3bIBaHUSA pa3Mepa yOBITKOB BBOAUTCS MOHATHE «Pa3yMHOH CTETIEHHU JJOCTO-
BEPHOCTH», a TIPM HEBO3MOXXHOCTH JIOKA3aTh pa3Mep YOBITKOB C pa3yMHON
CTEMNEHBIO JIOCTOBEPHOCTH CHPABEUIUBBIN pa3Mep YOBITKOB JIOJDKEH OyieT
OIIPEAEIINTb CYI.

YKkazaHHBIE HOBEIUIBI IPU3BAHbI PACKPBHITH KOMIEHCALMOHHBIA IOTEH-
[uaj IpaxIaHCKOW OTBETCTBEHHOCTH, HO JIaJIeKO HE MCUEPIBIBAIOT €ro.
B nHay4HOi1 pazpaboTke ¢ IeNbIo MOCIeAYIONel 3aKOHOIATeIbHOHN peam3a-
LUK HYXXJIAFOTCS TIPaBHIIa, KacaloIInecs! PEAeIoB OTBETCTBEHHOCTH B (hop-
Me BO3MEIICHUS YOBITKOB (IIPEIBUIMMOCTD YOBITKOB, HEIIPEIOTBPATUMOCTh
yOBITKOB), 3apaHee OLECHEHHBIX YOBITKOB, BOSMEIICHUS YOBITKOB Ha CTAIUN
MIPEABUANMOTO HapyHIEHHs 00s3aTeIbCTBA U HEKOTOPBIE JIP.
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Bo-emopbix, ucnoav3oeanue CaHKYUOHHOU COCMAasnAOujell 2paxcoam-
CKOUl Om8emcmeeHHOCmU B TEX CIIydasx, KOrJa BO3MEIIEHNUE YOBITKOB Hellb-
351 CYUTATh ONTUMAJIBHOM (POPMOHN 3aIIMUTHI IPAXKIAHCKUX MPaB JI0 U MOCIe
HapyUICHHs: BO3MELICHUE YOBITKOB HE SIBISIETCS a/IEKBaTHBIM CPEICTBOM
3alIMTHl HAPYIICHHOTO MHTEpeca (HanpuMep, B 0053aTeIbCTBAX, JTUIICHHBIX
HKOHOMHYECKOTO COJEPIKAHMA), HE CIIOCOOHO OKa3aTh CEPbE3HOTO CTUMYIIHU-
pYyIOIIero Bo3aecTBHs (HapuMep, B 00513aTeIbCTBAX, HAPYIIEHHE KOTOPBIX
HE COIPOBOXKIAETCSA MIPUYMHEHUEM CEPhE3HOI0 UMYILECTBEHHOTO yliepoa),
HE MOXKET OBITh UCIIOJIB30BAHO CTOPOHOM BBUJTY CIIOKHOCTEH, BO3HUKAIOIIIUX
IPY JIOKa3bIBAHUH YOBITKOB, HE MO3BOJISIET OOPOTHCS CO 3JIO0CTHBIMU (opma-
MH HEZ00pPOCOBECTHOTO MOBE/ICHHS YUYACTHUKOB IPaXKIaHCKUX OTHOILICHHH.
Peub naer 00 MMyIIECTBEHHBIX CAHKIUSIX, 00ECIIEUNBAIOIINX PEKHUM 3aKOH-
HOCTH B OTPBIBE OT KOMIICHCAIIMOHHON ()YHKIMH, TOHUMAaeMOW B CMBICIIE
cT. 14 u cr. 364 I'parknanckoro koaekca Pecnyonuku benapycs (I'K).

Kak u3BecTHO, HeyCTOMKa MOMIEKUT YIIaTe HE3aBUCUMO OT HAIUYMS U
pa3Mepa yObITKOB KpeIUTOpa, U3 4ero clielyeT, 4TO €€ CAHKIMOHHAs COCTaB-
nstrotast npesasupyer. OJTHAKO B YCJIOBHUSIX TPYJHOJIOKAa3yeMOCTH YOBITKOB
3HaYE€HUE HEYCTOWKM HM3MEHHJIOCh — U3 CPEACTBAa CTUMYIHPOBaHUS (TIpe-
BEHIIMH) U HaKa3aHWs HEMCIIPABHOT'O JIOJDKHHUKA HEYCTOIKa MpeBpaTHiIach B
cypporar yObITKOB, COOTBETCTBEHHO (pOPMHPOBAIaCh U NMPAKTHKA YMEHBIIIE-
HUsI HeycTolku cynoMm. [lonaraem, uto nmubepanu3anyst mpoecca B3bICKaHUs
yOBITKOB, C OZIHOW CTOPOHBI, ¥ NIPABUIILHOE OTHOILCHNE K CAHKIIHOHHOM CO-
CTaBJIAIONIEH IPakJaHCKOH OTBETCTBEHHOCTH, C IPYrOil CTOPOHBI, TO3BOJIAT
BOCCTAaHOBUTH OCHOBHOE Ha3HAUE€HHE HEYCTOMKH — CTUMYIHPOBATh JOIKHU-
Ka K HaJUIe)KalleMy HCIOIHEHHIO 00s3aTenseTBa. Kak ciencrBue, HeyCToi-
Ka ¢ OOJBIIMM ycrieXoM OyJeT MPUMEHSIThCS TaM, IJIe 3alluTa OCPEeICTBOM
peanuzanny GYHKIMHA KOMIICHCAIIMA HEBO3MOXKHA MJIH 3aTpyJHEHA.

HlIrpadnast cocraBmnsromnias rpax/1aHCKOil OTBETCTBEHHOCTH MHOTOE TIPO-
SICHSIET B OTHOIIICHNH B3bICKaHHS TAK HAa3bIBAEMbIX «PECTUTYIIMOHHBIX YOBIT-
koB» (4. 2 1. 2 ct. 14 T'K). C TeopeTnuecKoii n NpakTHUECKOW TOUKH 3pEHHUS
Ba)XHO TTOHUMATh, YTO «PECTUTYIIOHHBIC YOBITKM» HU B KaKOW CBSI3U C pe-
JIBHBIMU YOBITKAMU MOTEPIIEBILIETO OT IPABOHAPYIICHHUS JIMLA HE HAXOSTCS
U IPEICTaBIAIOT COOOH CaMOCTOATENbHOE CPEICTBO 3alllUThI, KapaTelbHas
HaIpaBJICHHOCTh KOTOPOTO HAaXOAWT OOOCHOBAaHHME B JICHCTBMU IpPUHIUIIA
JOOPOCOBECTHOCTH, @ MIMEHHO, B Pa3BHBAIOIIEM JIAHHBIN MPUHIIUIT TIPaBUIIC
«HUKTO HE MOXKET 000TaTUThCS 3 CUET JAPYTOro, ICUCTBYS TPOTUBOIPABHOY.

3a HapylIeHHE WUCKIIIOUUTENIbHBIX ITPaB Ha OTAEIbHbIC OOBEKTHI WHTEIN-
JIEKTYalIbHOU COOCTBEHHOCTH 3aKOHOJATENbCTBOM IIPEAYCMOTPEHA TaKas
Mepa OTBETCTBEHHOCTH, Kak KoMmreHcanus. [lonaraem, HecMOTps Ha Ha3Ba-
HUE, J]aHHasi Mepa HOCUT CKOpee KapaTelbHbIi, YeM KOMIIEHCAIlMOHHBIH Xa-



paxTep: KOMIIEHCAIUS B3bICKUBAECTCSI BMECTO YOBITKOB M IIPH OIPE/ICICHUH
ee pasMepa y4MTBhIBaeTCs XapakTep HapyuieHus. B ciyuae nubepanuzannu
rporiecca B3bICKAHHsI YOBITKOB OCHOBAHMH CUMTAaTh KOMIIGHCALMIO Oosee
MIPOCTBIM CIIOCOOOM BO3MEIICHUSI MMYIIECTBEHHBIX IOTEph OyneT ere
MEHBbIIIE.

B cBere ckazaHHOTO cieayeT NIyOOKO M3YYUTh W OLEHHUTH Ha MPEIMET
BO3MOYKHOTO 3aMCTBOBaHHS M3BECTHBIM HHOCTPAHHBIM IIPABOIIOPSIKAM HH-
CTUTYT «KapaTeJIbHBIX YOBITKOBY, IPUMEHSIEMbIH IIIaBHBIM 00pa3oM B cdepe
JISTIMKTHOTO ITpaBa, & TAK)KE B HEKOTOPBIX CIIy4asX HapyIICHHs JOTOBOPHBIX
ob0si3arenbeTB. B Poccuiickoii @enepanny, HanpuMep, MOXKHO BCTPETUTD HH-
CTHUTYTHI, OJIM3KHUE K UICE «KapaTelIbHBIX YOBITKOBY (mTpad B pazmepe 50 %
OT CYMMBI, NIPUCYKICHHON CYJOM B TOJIB3Yy MOTPEOHTEIs, B3bICKUBAEMBII
C WM3rOTOBUTENS (MCIOJIHUTEIIS, IPOJaBLa), 38 HEYIOBIETBOPEHHE B JJOOPO-
BOJILHOM TIOpsiIKEe TPeOOBAaHUHN TOTPEOUTEIS).

Wrak, xomneHcannonHas (QyHKIHs IPakJaHCKO-IIPaBOBOM OTBETCTBEH-
HOCTH UMeeT OeCCIIOPHBII NPUOPUTET, @ BO3MEIIEHHE YOBITKOB MO-ITPEXKHEMY
3aHUMAaeT IIaBEHCTBYIOIIEE MECTO CPEeIH MEp IPaykJaHCKOW OTBETCTBEHHO-
ctu. Bmecre ¢ TeM nnpu3HaHie OTHOCHUTEIBHOM CaMOCTOSTEIIEHOCTH 1 3HAYe-
HUSI IPEBEHTHBHOW M KaparesibHOM (QYHKIMH 1103BOSIUT Oojee d(hPeKTUBHO
UCIIONIb30BaTh MHCTHUTYT I'PAXKIaHCKO-TIPABOBOW OTBETCTBEHHOCTH IS 3a-
LIUTHI TPXKIAHCKUX TIpaB, COOIIOIEHHE KOTOPBIX HE MOXKET OBITh obecriede-
HO IIOCPE/ICTBOM pean3aliy (GyHKINU KOMIICHCAIIMH U B €€ Mpeeiax.

VIIK 341.225
H.H. Akumos

NPABOBOE PEIYNIMPOBAHUE
MEXAYHAPOHbBIX MOPCKUX NEPEBO30OK 'PY30B
B NIMHEAHOM COOBLLEHWK

Mopckast iepeBo3Ka rpy30B — HEOOXOIMMBIN AJIEMEHT OCYIIECTBICHHUS
BHEILIHETOPrOBOI'O COTPYIHUYECTBA JIF000ro rocyrapersa. B Tom 4ucie u He
HUMCIOIIIETO BBIXO/a K MOPIO. MacCoBbIe U KPYITHOraOapUTHBIC IPY3bl, KOH-
TeHHEPHI TOCTABISIOTCS, KaK MPAaBHIIO, MOPCKUM TpaHcropToM. He uckiro-
yernue u Pecnyonuka benapycs.

IIpobnemaTrika MPaBOBOTO PETyIMPOBAHUS MOPCKOW MEPEBO3KH TPY30B
OCBEIlaeTCs B TOM WJIM MHOM CTENEHU B OTEYECTBEHHOW MPaBOBOM JUTEpa-
type ¢ 90-x rr. XX B. B Pecniyonuke benapych nporiecc pa3BUTHS MOPCKOTO
TPAHCIIOPTHOTO 3aKOHOIATEIbCTBA 0003HaumyICst B 1999 1. ¢ mpunstuem Ko-
JeKca ToproBoro MoperuiaBanus Pecnyonuku benapycs (KTM). besycios-
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HO, €ro MPUHSATHE — YacTh OOIIET0 MPoLecca M3MEHEH U TPk JaHCKOTO 3aK0-
HOJIaTeNbCTBA, B OCHOBE KOTOPOro JEKUT npuHatue B 1998 . I'paxxnanckoro
rozekca Pecriyonku benapycs (I'K). lanee nocienosano npunsitue Kogek-
ca BHYTpEHHEro BOJHOro Tpancnopra Pecrybnuku bexapyce.

OpnHako 3a npomreamue 20 et B 0eIOPYCCKOlM MPaBOBOW HayKe CIICHH-
QJIBHBIX MCCIIEI0BAHUN YKa3aHHOM NPOOJIeMaTHKX HE OTMEUEHO.

ToproBoe mMoperuiaBaHie HCTOPHYECKH (OPMUPOBAIOCH B JIBYX (hopMax —
TpamIoBoe (HeperyJsipHOe) CyIOXOJCTBO M JMHEHHOe (peryssipHoe) cyno-
XOJICTBO.

TpamnoBoe cy10XxoJcTBO OCHOBaHO Ha TOM, YTO OHO HE CBSI3aHO C 00CIIy-
JKMBaHHEM OIIPEEICHHBIX HaNpaBieHui 1 nopToB. CyTh €ro — OJJMHOYHBIC
peiicel. [TopTsl 3ax0/1a, MPUOBITHS U OTIPABIICHUS OIIPEACIISIOTCS JIOTOBOPOM
MOPCKOH MepeBO3KU. B TpaMMOBBIX MepeBO3Kax TaKUM JOTOBOPOM SIBIISIETCS
yapTep.

PerynspHoe, uiu iMHelHOE, COOOIIEHIE OpraHu3yeTcss MOPCKUMH Tepe-
BO3YMKAMH Ha YCTOWYMBBIX reorpaduyeckux HarpasieHusx. OcoOeHHo-
CTbIO JINHEHHOTO CyA0XO/CTBA SBJISETCS 3aKpelyIeHHe Cy/10B Ha JaHHOM Ha-
MPABJICHUN U UX PETYJISpHbIE 3aXO/bl B ONpPEAEICHHbIE MOPTHI IO 3apaHee
OOBSIBIICHHOMY pacnucaHuio. PeryimpoBaHue npaBOOTHOLICHUI UHCTHTYTA
MOPCKHX TI€pEBO30K B JIMHEHHOM COOOIIEHNH HEPA3pbIBHO C MPUMEHEHHEM
CyOMHCTUTYTa KOHOCAMEHTa, KOTOPBIN BBIIOJIHSET CIeAyIoIune QyHKIUH:

CBUJIETEJILCTBYET O 3aKJIIOYEHUH JJOTOBOpA MEPEBO3KU;

SIBIIICTCSI PACIIUCKOH B MOJIyYEHUU TPy3a MEPEBO3UHKOM;

SIBJISIETCS] TOBAPOPACHIOPSIUTEILHBIM JJOKYMEHTOM (ILIEHHOH Oymaroi).

[Tpruyem KOHOCaMEHT — JJOKYMEHT, KOTOPBIH HE OJIMLIETBOPSIET COOOH J10-
TOBOP MOPCKOH NEepeBO3KH IPy3a, a TOJIBKO MoATBep:kaaeT ero. B ct. §6 KTM
yka3biBaeTcs: «IlepeBo3uuk BIpaBe BbIIaTh HE KOHOCAMEHT, a HHOU JOKY-
MEHT B MOJTBEPKJCHHUE TMOIy4eHUs Ipy3a JUIsl MOPCKOHM nepeBo3ku. Takoit
JIOKYMEHT SBJISIETCS NEPBOCTEIIEHHBIM JIOKA3aTeIbCTBOM 3aKJIIOUEHUS J0r0-
BOpa MOPCKOM MEPEeBO3KU Ipy3a U MpHUeMa €ro NepeBO3YUKOMY.

3akoHoxarenbcTBO PecnyOnnkn benapych ocoOeHHOCTH IHHEHHOTO Cy-
JoxofcTBa cnenuanbHo He peryaupyer. B KTM nuneiinsie nepeBo3ku OT-
PakeHBI TOJIBKO B 4. 3 ¢T. 96 (MecTo norpy3ku), B KOTOPOi TOBOPHUTCS: KIIPH
NepeBO3Kax B JINHEHHOM COOOIIEHHH MECTO ITOTPy3KH yCTaHABIMBAET Iepe-
BO3UUKY.

PaccMoTprM JOroBOp MOPCKO# MIEPEBO3KH B IMHEHHOM cooOuieHnu. J{o-
TOBOD SIBIISIETCSI JIBYXCTOPOHHE 00si3bIBatouM. Tak, cortacHo cr. 80 KTM
«IIEPEBO3YMK 00513yeTCs IOCTAaBUTDY, & KOTIPABUTEIb 00SI3YETCS YIIIIATHTHY.
Kaknast 13 CTOpOH J10roBOpa, TaKMM 00pa3oM, 001aaeT IpaBoMOYHeM, KOop-
PECTIOHUPYIOIUM O00SI3aHHOCTh JPYTOH CTOPOHBI.



CornacHo ct. 80 u ct. 119 «1epeBo3unk 00s13yeTcst BbIIaTh TPy3 YIOIHO-
MOYEHHOMY Ha ITOTy4eHHE JIUILY», IMEHHO I10 TIPEbsBICHUN B IOPTY Ha3Ha-
YEHUS! OZJHOTO U3 SK3EMIIISIPOB OPUTHHAJIA KOHOCAMEHTA, MO0 MOTydaTeto,
yKa3aHHOMY B MHOM, BBIJJAHHOM BMECTO KOHOCAMEHTAa JOKYMEHTE.

JloroBop MOpcKOW TIEpeBO3KH T'py3a B JTHHEHHOM COOOIICHUN SBIISETCS
BO3Me3HbBIM. «Ha MopckoM TpaHCIIOpTE LIeHa TPAaHCIIOPTHOM MPOTYKIIMH MO-
JKET ObITh BhIpaXkeHa IByMsl popmamu — Tapudom u ppaxrom. Tapud — 3apa-
Hee YCTaHOBJIEHHAs IPOBO3HAsI IUIaTa, OMyOIMKOBAaHHAS JJIsl BCEOOIIEro cBe-
nenusi. Eciin nepeBo3ka ocyniecTBiieHa 0e3B03ME3/IHO, TO B COOTBETCTBUH CO
cT. 4 KTM perynupoBaHue mpaBoOTHOIIEHUH OyneT ocymecTBisaThes K.

JloroBop MOpCKOH NepeBO3KH I'py3a B JIMHEHWHOM COOOIIEHUH SIBIISICTCS
cpounbIM. Tak, coracuo ct. 116 KTM «miepeBo3urk 00s3aH J0CTABISTh IPy-
3bI B COOTBETCTBHUH C YKa3aHHBIMH B JOTOBOPE MAPIIPYTOM M CPOKAMH, a IIPU
OTCYTCTBHH TaKOTO YKa3aHHUs — B COOTBETCTBHUU C OOBIYHBIM MapIIPyTOM U B
OOBIYHBIE CPOKHY.

Uro kacaercsi KBalM(pUKAIMK JOTOBOPA MOPCKOW HEPEBO3KHU I'py3a Kak
peasbHOrO0, MO0 KOHCEHCYalIbHOTO, OTHO3HAYHOTO JIOKTPHHAJILHOTO OTBETa
3aeck HeT. Tak, 'K B cT. 739 ompenenser noroBop mepeBO3KH Tpy3a (s
BCEX BHUJIOB TPAHCIIOpPTa) Kak peanbHbIH. «Ilo 10oroBOpy mepeBO3KH TIpy-
3a MEPEeBO3YUK 00sI3yeTCsl TOCTABUTh BBEPEHHBIM €My OTIpPaBUTENIEM TPY3
B IYHKT HAa3HAUCHUS WM BBIAATH €T0 YMOIHOMOYEHHOMY Ha IOIydYeHHE Tpy-
3a Juiy (TOJIy4aTeso), a OTIPABUTEb 00s3yeTcs YIUIaTHTh 3a IEPEBO3KY
rpy3a yCTaHOBICHHYIO IIaTy». To, 4TO TOTOBOP HOCUT pealbHBIA XapaxTep,
YKa3bIBaJIOCh BO BCAKOHW JIMTEPATYpE 10 MOPCKHM IIEPEBO3KaM I'PY30B B CO-
BETCKOE BpeMsl.

OnHaKo CyIIECTBYeT MHOE MHEHUE, OCHOBAaHHOE Ha COBPEMEHHOM OIIBITE
3aKJIFOYECHUSI ¥ UCTIOJHEHHS JIOTOBOPOB MOPCKOM NMEPEBO3KHM I'PY30B B JIMHEH-
HOM COOOIIEHNH, — JOTOBOP 3aKJIIOYAETCS A0 BPYyUEHHS Ipy3a MEePEBO3UHKY.
JleicTBUTENFHO, TIPOCTIMPYS JTAaHHYIO CHTYalllIo Ha MEHCTBUSA OEI0pyCCKO-
TO T'PY300TIIPABUTES, CIIOKHO MPEAIIONIOKHUTE, YTO OCJIOPYCCKUM Ipy300T-
NpaBUTEllb, MPEIBAPUTEIILHO HE COIVIACOBAB BCE HEOOXOIMMBIC CBEICHUS
JUIS TIEPEBO3KH — KOJIMYECTBO MECT, JIaTy OTHPAaBKH, 0COOCHHOCTH YITAaKOBKU
u 1p. (T. e. aKTUYECKHU 3aKJIIOUUB JIOTOBOP Ha MEPEBO3KY), OTIIPABUT IPY3 B
MIOPT, TeM OoJiee HaXOASAIIUICS B IPyTrOM rOCYAapCTBeE.

OTHOCHUTEITFHO JIOTOBOpA MIEPEBO3KH B JIMHEHHOM coobmenrnn K.M. I1Imur-
ro(d mumer: «...J10roBOp MOPCKOW TIEPEBO3KH 3aKIFOYACTCS JI0 BbIIAUU KO-
HOCaMEHTa M YTO B MOCJIEAHEM NPOCTO (PUKCHUPYIOTCS YCIOBHUS JOTOBOPA,
KOTOPBIN y’Ke€ YaCTUYHO UCTIONIHER. [lajiee OH MOsICHSET MPOEKT KOHOCAMEH-
Ta, OTIIPABJICHHBIH OTIPABUTENEM IEPEBO3UHUKY, YaCTO SIBJISIETCSI O0pepToid,
HO CaM JIOTOBOP TEPEBO3KH CUUTAETCS 3aKIFOYCHHBIM TOJIBKO TOTIA, KOT/AA
MIEPEBO3YNK aKIENTyeT 0epTy.

Ha nam B3misiz, B ciope o TOM, 4TO JI0TOBOp, paHee MPU3HAHHBIN OJHO-
3HaYHO peajbHbIM, @ B HACTOAIIEE BPeMsI ITPU3HABAEMbI KOHCEHCYaJIbHBIM,
MPOCMATPHUBAETCS HBOJIOLIMOHHOE Pa3BUTHE, OCHOBAHHOE MPEXKJE BCErO Ha
MOJIEpHHU3AIMHU U TEXHOJIOTMUECKOM COBEPIICHCTBOBAHUH KaK Ipolecca 3a-
KJIFOYEHHsI CaMOTo JIOT0BOpa, TaK M Mpollecca rnepeBo3ku rpysa. CoBpemMeH-
HOC pa3BUTHE KOMMYHUKAIIMU yXKe PUBEIIO (U eie 0oJiee MPUBEICT) K MPH-
MCHCHHIO 3JICKTPOHHBIX CPEACTB CBS3U. TakuMm 00pa3oMm, JTOrOBOP MOPCKOH
MIEPEBO3KHU IPy3a B JIMHCHHOM COOOMICHUN MOKET OBITh 3aKJTFOUCH ITyTEM 00-
pallicHUs TPY300TIPABUTEIS K IEPEBO3YHKY C ITPOCHOOI O MEpEeBO3KeE.

IMonBoxst uror, oTmMeTuM, 4To B PecyoOnuke benapyck oTcyTCTBYeT HOp-
MaTHBHas 0a3a JUisi PErHCTPaldyd MOPCKHX JIMHHMA, a TaK:KE HET MEKIyHa-
POIHBIX COINIANICHUI O COTPYIHHYCCTBE C MPUOPEIKHBIMH MOPCKHMHU TOCY-
JApCTBaMHU B JaHHOI cdepe. B cirydae BOSHUKHOBEHUS BO3MOXKHOCTH CO3/1a-
HUSI MOPCKOU JIMHUM C Y4aCTHEM OCJIOPYCCKOTO MEpeBO3UMKA, HEOOXOIUMO
MPENYCMOTPETh 3aKIIOUEHUE COTVIAIIEHUS CO CTpaHoH-napTHepoM. Cunutaem
HeoOxonuMbiM BHecTH B KTM MOHsSITHE MOPCKOM JIMHUH C MTOCIICAYIOIIAM
YTOUHEHHUEM HOPM, PEryJIUPYIOLUX JEHCTBHUS ONEPaTopoB JIMHUY.

IIpennaraem nononHuts cT. 2 KTM onpenenenneM MOpPCKoil IMHUN clie-
JYIOIIETO CONCPKAHUS: «MOPCKAs JIMHHUS — COOOILICHUE MEXKIy MOPCKHMHU
MMOPTaMH, TPH KOTOPOM IIEPEBO3KHU CyIaMU IPy30B U (WIJIK) MACCAKUPOB U MX
Oaraka OCyIIECTBIISIOTCS Ha PErYJISIPHON OCHOBE 110 PACIIHCAHUIOY.

VK 351.712
10.A. Amenvuenn

HEKOTOPBIE ACTNEKTbI CONUAAPHOW OTBETCTBEHHOCTH
NP OCYLLECTBNEHUN TOCYOAPCTBEHHbIX 3AKYIOK

B coorBerctBuu ¢ 3akonoM Pecnyonuku benapycs ot 13 uromst 2012 1.
Ne 419-3 «O rocynapcTBEHHBIX 3aKyIKax TOBapoB (paboT, yciayr)» (maiee —
3akoH) (B pemakmuu oT 17 mrons 2018 1) ocymiecTBIEHHE TOCYIapCTBEH-
HBIX 3aKyIOK JijIsl TPUOOPETeHUs] TOBApoB (paboT, YCIyr) MOJIHOCTHIO WU
YACTUYHO 32 CUET OIOPKETHBIX CPENCTB U (MJIM) CPEACTB TOCYAapCTBEHHBIX
BHEOIO/DKETHBIX (DOHJIOB BO3JIAraeTcsi HEMOCPEACTBEHHO Ha 3aKa34ynKa, KOTO-
poMy TpeOyrOTCsl TaKhe TOBaphl (PabOThI, YCIIyTH).

Jluua, oTHOCSIIMECS K 3aKa34MKaM, ONIPEesIeHbI B CT. | 3aKoHa: 3TO IOpH-
JAUYECKOC JIMIIO HIIN I/IH)II/IBI/II[yaJ'[LHI:Jﬁ npeaAnpruHUMATE/Ib, OCYHICCTBIIAIO-
M€ TOCYJapPCTBEHHYIO 3aKYIIKY, B TOM YHCIIe Yyepe3 000CO0IeHHOE Topas-
JIeJICHUE I0PUANYIECKOro Jinia (BKItouast (uiinai au0o MpecTaBUTENbCTBO),
YIIOJTHOMOYEHHOE OT UMEHH TOT0 IOPHIMYECKOTO JIMIA, U 3aKa34lK BBICTY-
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TaeT HoJryyaresieM OFOPKETHBIX CPEJICTB U (MJIM) CPEACTB TOCYIapCTBEHHBIX
BHEOIOKETHBIX ()OHITOB.

[oxydarens, B CBOIO o4depe/ib, 3TO OIO/DKETHAS WM WHAsi OpraHu3aIys,
WH/MBH/YaJIbHBIM NPEIIPUHUMATEb, UMEIOLIME IPAaBO Ha IPUHITHE U
(wmn) meroHEeHNne OIOHKETHBIX 003aTENIbCTB B COOTBETCTRYIONIEM (DHHAH-
COBOM TO/ly M OTBEUAIOLIHE 32 IeJieBoe U IPPEKTUBHOE HCII0JIb30BAaHHE MO~
JIy4EeHHBIX OIOIDKETHBIX cpeacTs (noam. 1.44 . 1 ct. 2 BromkeTHOro Konekca
Pecmy6nmuku Bemapycs).

[IpaBoBoii craryc mosy4aress periiaMeHTHPOBaH OIOJKETHBIM 3aKOHO/a-
TEIILCTBOM.

OcymecTBiIeHHe TOCYIapPCTBEHHBIX 3aKyIIOK 3aKa3dMKOM Mperosara-
€T BBINOJIHEHNE UM (YHOJIHOMOYEHHBIMU UM PaOOTHUKAMHU, CTPYKTYPHBIMHU
noApa3aeneHns M) (DyHKIMHA, yCTaHOBIEHHBIX 3aKOHOAATEIBCTBOM O TO-
CYJapCTBEHHBIX 3aKyIIKaX, T. €. Pe4b O TOM, YTO 3aKa34HK CaMOCTOSTEIIHHO
OCYILECTBIAET TOCYAAPCTBEHHBIE 3aKyTIKH U HECET BCE CBA3AHHBIE C UX OCY-
IIECTBICHUEM PHCKU.

B T0 e BpeMs 3akoH ImpeaycMaTpUBaeT MPaBO HECKOJIBKUX 3aKa3YHKOB
MIPOBOJIUTH TaK Ha3bIBa€MbIe COBMECTHBIE 3aKyNKH. Tak, 1Ba 1 Oosee 3aKa3-
YHKa 10 MMCbMEHHOMY COIVIAIICHHIO, ONIPEACISIONIEMY HX IpaBa, 00s3aHHO-
CTH U OTBETCTBEHHOCTb, MOT'YT COBMECTHO NPOBOJIUTH MPOLETyphl rocynap-
CTBEHHBIX 3aKyIIOK OTHOPOAHBIX TOBapoB (padort, ycmyr). [Tpu 3Tom moro-
BOPBI C ITOCTABIIMKAMHU (IIOAPSTYNKAMHU, UCTIOHUTEISIMH), BHIOPAHHBIMH B
pe3ynbTare COBMECTHO NMPOBEACHHBIX MTPOIETyp TOCYAaPCTBEHHBIX 3aKyIIOK,
3aKITI0YAeT KaK/IbIA U3 3aKa34HMKoB (11. 3 cT. 12 3akoHa).

OTOT MEXaHU3M T03BOJIIET CKOHLEHTPUPOBATH PUCKU OCYIIECTBICHUS
TOCYJApCTBEHHBIX 3aKyINOK y OJHOTO M3 3aKa3YMKOB HJIM PACHPENEIUTh UX
MEXXy HECKOJIBKHMHU WM BCEMH YYAaCTBYIOIIMMHU B TAKOM COIVIAIICHHUH 3a-
Ka34MKaMH.

B03MOXXHOCT MPOBEAEHHSI COBMECTHBIX 3aKYIHOK IPETyCMOTPEHA B 3a-
xoHonarenscTBe Poccuiickoit denepannu. Tak, coracHo cT. 25 ®enepanb-
Horo 3akoHa ot 5 anpesst 2013 . Ne 44-D3 «O KOHTPAKTHOM cucTeme B cdepe
3aKyTOK TOBapoOB, paboT, yCIyr it 00ecHedeH s TOCyAapCTBEHHBIX U My-
HULUNAJIBHBIX HYXI» (nanee — DenepanbHblil 3akoH Ne 44-D3) mpu ocy-
LIECTBICHUH JBYMs 1 00JIee 3aKa3uMKaMH 3aKyIIOK OJIHUX M TEX K€ TOBApOB,
paloT, yCIIyr Takue 3aKa3dMKH BIIPABE MPOBOIUTH COBMECTHBIC KOHKYPCHI
WM ayKuuoHsl. [IpaBa, 005S3aHHOCTH M OTBETCTBEHHOCTh 3aKa34MKOB IPH
MIPOBEZCHNH COBMECTHBIX KOHKYPCOB MIJIM ayKIIMOHOB ONPEACISIOTCS COTTa-
LIEHHEM CTOPOH, 3aKJIIOYCHHBIM B COOTBETCTBUH C [ pakTaHCKUM KOJEKCOM
Poccuiickoit @enepanu u DegepanbHbiM 3akoHOM Ne 44-D3. KoHTpakT ¢
nobeauTeneM 100 moOeIUTENIMI COBMECTHBIX KOHKYPCA MIIH ayKI[HOHA 3a-
KITFOYAeTCsI KKIBIM 3aKa39NKOM.
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Tem cambIM a1t IPUOOPETEHHSI OJHOPOAHBIX TOBapoB (paboT, yciyr)
HECKOJIBKMMH 3aKa34MKaMHU OTHOIICHUS MEXIYy HUMH PETYIUPYIOTCS Tpax-
JTAHCKO-TIPABOBBIM JIOTOBOPOM, KOTOPBIM OIPEACIISIOTCS MOJTHOMOYHS KaX-
JIOTO M3 3aKa34MKOB IPH MPOBEACHUHM COBMECTHBIX IMPOICAYP, PABHO KaK B
TaKOM COIVIAIICHUU MOXET OBITh OTIPE/ICIICH KOHKPETHBIH 3aKa34UK, KOTOPBIN
BBITIOJIHSCT BECh KOMIUICKC (DYHKIIMI TPU OpPraHU3allud COBMECTHBIX IOCY-
JAPCTBCHHBIX 3aKYTIOK.

ITonaraem, Takoii JOroBop (COTIAIICHHUE) MO CBOCH MPaBOBOI MPUPOIC
OTHOCHTCSI K OPTaHU3AI[MOHHBIM, «IIEJIb KOTOPOTO — IMOJITOTOBHUTh 3aKJIIOUEC-
HHE UHOTO JoroBopay [1].

«ITO3UTHBHBIM TMPAaBOBBIM PE3YJIBTATOM IPOICIYPHl TOCYIapCTBCHHOM
3aKyNKH U LENbI0 MPOIEeyphl SBISETCS 3aKJII0YeHHe JoroBopa» [2, c. 32],
COOTBETCTBCHHO, I[EJIBIO COIVIANIICHUSI O COBMECTHBIX 3aKyIKaX SBISICTCS T10-
cliestytoliee IpOBeJICHHE MPOLEAYp TOCYIapCTBEHHBIX 3aKYNOK M, KaK MX
pe3yibrat, — 3aKII0YCHUE JO0T0BOpa TOCY/AapPCTBEHHON 3aKyIKN KaXKIbIM M3
3aKa3YUKOB, YYACTBYIOIIUX B TAKOM COTJIAIIICHUH.

JlaHHBII TOTOBOP JIOJDKEH COOTBETCTBOBATH OOIIUM IPABUIIAM O JIOIO-
BOpE, BKIIIOYAsl COIVIACOBAHME CYIIECTBEHHBIX ycsioBuid. Ilo obmemy mpa-
BHJIY CYIICCTBCHHBIMHU SIBJISTFOTCSI YCIIOBHSL O TIPEAMETE JOTOBOPA, YCIOBHS,
KOTOpPbIE Ha3BaHbl B 3aKOHOJATEJILCTBE KaK CYIIECTBEHHBIC, HEOOXOHMBbIC
Wi o0s13aTesIbHbIe Ul JOTOBOPOB JIAHHOTO BUJIA, @ TAK)KE BCE TE YCIIOBHS,
OTHOCHTEJIEHO KOTOPBIX IO 3asBJICHUIO OJJHON M3 CTOPOH JIOJDKHO OBITH J10-
CTUTHYTO cornamieHue (dacte Bropas m. 1 cT. 402 I'paxnaHckoro koxekca
Pecniyonmuku benapycs (I'K)). B kauecTBe mpenMeTa BRICTYIAIOT 00s13aTCIIhb-
CTBa 3aKa3YMKOB TI0 OPraHU3allMM W IMPOBEJCHUIO COBMECTHBIX HpOLENYp
TOCYJapCTBEHHBIX 3aKyIOK, pacrpeaeieHie oO0s3aHHOCTeH, NpaB, B LIEJIOM
(YHKIUH, OCYIIECTBISICTCS TAKUM COTJIAIICHUCM.

C MOMEHTa 3aKIIIOYEHHUS] TAKOTO COIVIALICHUsS O MOMEHTA 3aKIIFOYCHUS
JIOrOBOpA rOCYJapCTBEHHOM 3aKYITKM KaXXIbIM M3 3aKa3YMKOB 00s13aTe/IbCTBA
B OTHOILICHHUH MTPOBOAMMOM MPOIICTyPhI IPUHUMAOT Ha ce0sl BCE yYaCTBYIO-
[[1E B COIVIALICHUN 3aKA34YMKH, XOTS (DYHKIIMA MOXKET BBIIIOJIHATH OIHMH U3
HUX, JICUCTBYS MPU 3TOM B MHTEPECaX BCEX OCTAJBHBIX 3aKa34MKOB U CeOs
KaK 3aKa3uuKa.

B 3T0#1 CBSI31 MO’)KHO TOBOPUTH O MHOTOCTOPOHHOCTH TAKOT'0 JIOTOBOPA H,
OYCBHIHO, O MHOKECTBCHHOCTH JIHMII B 0053aTEIbCTBAX, BOSHUKAIOIINUX TIPU
YYaCTHH 3aKa3YMKOB KaK CTOPOH COIVIAIIICHHUS O COBMECTHBIX 3aKyIKaX B OT-
HOILICHUSIX C HHBIMU CyOBEKTaMHU.

[IpaBa 1 0053aHHOCTH OTHOCHUTENBHO 3aKJIIOYaeMOro I10 pe3ysibraTam
MIPOBEICHUS [IPOLIEAYPHI IOTOBOPA BO3HUKAIOT y KXKJOTr0 U3 3aKa34HKOB —
KakK 110 3aKJIFOUYSHUIO TaKOTo JI0r0BOpa, Tak U ero ucnonHeHnto. CoOCcTBEeHHO
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JUTS 3TOTO M HOpPMA IPEyCMaTPUBACT OOSI3aHHOCTH 3aKJIFOUYCHUS JIOTOBOPa
KaXJIBIM M3 3aKa3YUKOB C BRIOPAHHBIM 10 PE3yJbTaTaM MPOLEIypPhl TOCTAB-
LIUKOM (TIOPSITIMKOM, HCIIOTHUTEIICM ).

3aKOH yCTaHaBJIMBaeT B KayecTBE O0O0s3aTeNIbHOTO YCJIOBHE 00 OTBET-
CTBCHHOCTH 3aKa34MKOB, YMall4MBas OTHOCHUTEJILHO TOTO, Tepel KeM OHa
HACTyHaeT. B 3Toi#l CBsI3M moyiaraeM, 4To Takash OTBETCTBEHHOCTh KacaeTcs
CaMHX YYaCTHUKOB COIVIALIICHHUS MEXIy COOOW W mepel TPEThUMHU JIUIIAMHU
MIPH OCYIICCTBICHUH FOCYIaPCTBEHHBIX 3aKYIOK (TIOTCHIUATBHBIMHU ITOCTAB-
LIMKaMU (TTOIPSTYAKAMU, UCTIOTHUTEIISIMH ), Y4aCTHUKAMH U HHBIMU ).

OTBETCTBEHHOCTH JJIs 3aKa3UMKOB KaK CTOPOH COMJIAIICHHs 00yCIIOBIICHA
KPYTOM BBIITOJHICMBIX KaXKIBIM U3 HUX (DYHKIU, BOSHUKACT TOJILKO IPH HE-
HCIIOJTHEHUH WITH HEHA [IeXKAIIEM UCTIOIHCHUU BO3JIOKEHHBIX 00SI3aHHOCTEH
Ha KOHKPETHOT'O 3aKa34rKa.

OjHaKO ToNaraeM, 4to MpoOJIeMaTHYHO PACCMATPUBATh TaKyH OTBET-
CTBCHHOCTbB, KaK JI0JICBYIO, IIOCKOJIBKY HPU HEOOXOTUMOCTH BO3MEIICHUS
MPUYUHCHHOTO BpEZa, YOBITKOB Y KPEIUTOPOB MPABOMEPHO MOXKET BO3-
HUKHYTB BOIIPOC O TOM, KOMY U3 3aKa3UYHKOB — CTOPOH COIVIALIICHHUS B KAKOM
o0beMe (J1071€) MPEIbSBIATh TPCOOBAHUS.

B 37T0i1 CBsI3U IpakaHCKO-TIPABOBYIO OTBETCTBEHHOCTH CTOPOH COTJIAIIIe-
HUS O COBMECTHBIX 3aKyIKaX [0 OTHOIICHHUIO K TPETHUM JIMIAM IIpeJyIaraeM
CUUTATh COJNIUIAPHOM.

ConuapHasi OTBETCTBCHHOCTD HMJIM COJIUIapHAst 00s13aHHOCTh TPE/ICTaB-
JIsieT co0O0 BUJT CONMUIAPHBIX 00513aTeIbCTB (ITACCUBHBIC COTUIAPHBIC 00s13a-
TENILCTBA), [JIC UMEET MECTO MHOXKECTBEHHOCTB JIUI] HA CTOPOHE JIOJKHUKA.

Ipu comumapHOil OTBETCTBEHHOCTH KPEIUTOP BIIpaBe TPeOOBATH HCIIO-
HEHUsI OT BCEX JIOJDKHUKOB WM OT KaXKJIOTO B OTIEIBHOCTH, MIOJIHOCTHIO WIIH
B 4acTH.

IIpu 3TOM 1O 00IIEMY TIPABUITY, «ECJIA B OCHOBHOM 00SI3aTEIbCTBE yua-
CTBOBaJIO OoJice IBYX COJMIAPHBIX JTOJDKHUKOB, TO MCIIOJIHEHUE O0S3aHHO-
CTH OJIHMM M3 HUX IOPOXKJAET PErPECCHOE J0JIEBOE 0053aTeNIbCTBO MEKITY
HUM — KPEIUTOPOM B ATOM O0sI3aTENIbCTBE, C OIHOW CTOPOHBI, U €ro ObIB-
LIMMH COIODKHUKAMH — C JIPYTO, B pa3Mepe HUCIOJIHEHHOTO 332 BBIYETOM
JIOJTH, TIaJIAFOIIeH Ha UCTIOJIHUBIIIETO JTOJDKHUKAY. W eclii OuH U3 Takux co-
JIOJDKHUKOB HE MCIIOJHHUT CBOIO JIOJEO 00513aTENILCTBA B paMKax perpecca, To
«IO0OHOT0 POJIa PUCK HE MOXKET JIS)KATh UCKITFOYUTEIBHO HA TOM CYOBEKTE,
KOTOPBIN y4acTBOBAJI B MCIIOJHCHUU OCHOBHOIO OOS3aTENbCTBA, a JOJKCH
OBITh CIIPABEITUBO PACIPEACICH MEKIY BCEMH JICOUTOpaMHU.

[Tocnennee He MOXKET OBITH 0OECHEYEHO MMOCPEICTBOM HCIIOIB30BAHMUS
OJTHOH JIMIIb KOHCTPYKIIUH JIOJIEBOTO 00sI3aTEIbCTBA, TOCKOJIBKY OHA OCHO-
BBIBACTCS Ha 000COOJICHHOCTH JIOJDKHUKOB JPYT OT JIPyra U JIOKaJH3alud
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pHUCKa HEUCIIOIHEHUS KaXKIbIM U3 HUX HA KPeauTope. JTO OOYCIIOBIMBACT
CYIIIECTBOBAHHUE JIOTIOJHUTEIBHOTO MIPABUIIA, B COOTBETCTBUH C KOTOPBIM HE-
YIUTAYCHHOE OJTHUM M3 COJUIAPHBIX JIOJDKHUKOB JIOJDKHHUKY, HCIIOTHUBIICMY
COJIMIIAPHYO O0SI3aHHOCTD, MA/IaCT B PABHOM JI0JIC HA ATOTO JIOJKHUKA U Ha
OCTaJIbHBIX JIOJDKHUKOBY [3, ¢. 34].

B coorBerctBuu ¢ 11. 1 c1. 303 I'K conmaapHas 00s13aHHOCTB (OTBETCTBEH-
HOCTB) WU COJIMAAPHOC TPEOOBAHUE BO3HUKAIOT, €CIIH COJIHIAPHOCTH 00s-
3aHHOCTH WJIHM TPEOOBaHHMS MPETyCMOTPECHA JIOTOBOPOM HIIH YCTaHOBJICHA 3a-
KOHOJIATEIILCTBOM, B YaCTHOCTH IPH HENICIIUMOCTH IIPEAMEeTa 00s3aTeIbCTRA.

Tem caMbiM 0011IeE TPABUIIO COTUIAPHON OTBETCTBEHHOCTH COCTOUT B TOM,
YTO OHA MOXKET OBITh YCTAHOBJICHA 3aKOHOIATEIILCTBOM HJIH JJOTOBOPOM.

Mexay TeM IeHCTBYeT Mpe3yMIIUs sl CYOBEKTOB MPEIIPUHUMATEIIb-
CKOHM JeSITEeIbHOCTH: OOS3aHHOCTH HECKOJIBKUX JOJDKHHKOB IO 00sI3aTeIb-
CTBY, CBSI3aHHOMY C TIPEAIIPHUHUMATEIBCKON NIEATEILHOCTHIO, PABHO KaK U
TpeOOBaHUSI HECKOJBKUX KPEIAUTOPOB B TAKOM O0SI3aTEIILCTBE, SIBIISFOTCS
COJIMIAPHBIMH, €CIIH 3aKOHOATEIILCTBOM HITH YCIOBUSIMH 00s13aTEIILCTBA HE
npeaycMorpeHo uHoe (1. 2 ct. 303 I'K).

TeM caMbiM HHOHM TOPSIOK PacIpe/e/iCHUsST OTBETCTBEHHOCTH MEXKITY
YKa3aHHBIMH JIMIAMH MOXET YCTaHABIUBATHCS 3aKOHONATEIBCTBOM WIIU
YCIIOBHSIMU 00s13aTeNbCTBA. V1 MOKHO COTNIACHTHCS, YTO XOTSI OOIIMMHU OCHO-
BaHUSIMH BO3HUKHOBCHUS COJMJAPHOW OTBETCTBEHHOCTHU MPUHSATO CUUTATh
3aKOH U 10roBop [4, c. 1181], TeM He MeHee He UCKITIOYAaeTCs BOSHUKHOBEHHE
COJIMIIAPHOM O00SI3aHHOCTH U3 HECKOJIBKHUX JIOTOBOPOB.

ConumapHasi OTBETCTBEHHOCTh KaK BHJ T'PakKJaHCKO-IIPABOBOW OTBET-
CTBCHHOCTH OTIMYACTCs HAJIMYMEM MpaBa y KPEAUTOpA MPEIbSIBUTH TPe-
0OBaHKE B TIOJIHOM OOBEME HEMOCPEICTBCHHO K COJNUIAPHBIM JIOJKHUKAM
[4, c. 1181]. B 2T0i#t 0COOEHHOCTH COCTOHUT M €€ OTJIUYKE OT J0JIEBOI OTBET-
CTBCHHOCTH, TJI€ KaXIIbIil U3 JJOJDKHUKOB UCIIONHSICT 0053aTeIILCTBO B CBOCH
Jone.

[pu conumapHOi OTBETCTBEHHOCTH «IIPABO BhIOOPA JOJDKHUKA 00YCIIOB-
JICHO HEOOXOIUMOCTBIO TPEIbSIBUTh TPCOOBAHUE K OIPEICICHHOMY JIUILY
WIH JIAIAM, KOTOPbIE C MOMEHTA 3aKIFOUCHHsI JOrOBOpa M 10 €ro HCIOJ-
HCHUsI HAXOJSATCS B PABHOM IIOJIOKCHUU 10 OTHOIICHUIO KaK K KPSIUTOPY»
[4, c. 1183].

IIpryeM KpemuTop CaMOCTOSTEIBHO OmpeneisiecT o0beM TpeOoBaHUit
[4, c. 1184], B TO xe BpeMsi «BBIOOp NIOJDKHHMKA, 00beM TpeOoBaHUI 00Y-
CJIOBJICH HE TOJIBKO MPAaBOM KPEIUTOPA, HO U COACPIKAHUEM 00SI3aTCIILCTBAY
[4, c. 1185].

JIJIs MCTIONTHUBILIETO JIOJDKHHUKA y HEr0 BO3HHUKAKOT TpaBa TPEOOBaHUS K
OCTaJIbHBIM, M «HE UCIIOJHUBIINE COJODKHUKU OCTAIOTCS B COCTOSIHUM CBSI-
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3aHHOCTH MOCJICACTBUSIMH UCIIOHCHHUS, U 3TO OKa3bIBaCT BIUSHUC HA TO, KaK
OyAyT CKIIaIbIBaTHCSI OTHOIICHUA MEX Iy HUMI» [4, c. 1185].

B 3710l CBSI3M 0 COAECPIKAHUIO «B COJNIUIAPHBIX 00sI3aTEIbCTBAX BO3HH-
KAIOT OTHOIICHHUS MEXKIY KPEAUTOPOM H JIOJKHUKAMHU, MEKIY COMOJIKHH-
KaM# 100 KPEIUTOpaMHU M JOJDKHUKOM, a TAKIKe METY COKPEIUTOPAMI
[4, c. 1183].

CouIapHOCTh OTBETCTBEHHOCTH JIJIsl CTOPOH COTVIAIIICHHSI O COBMECTHBIX
3aKyInKax 0OyCIIOBJIEHA TEM, YTO, BO-NIEPBBIX, MHOKECTBEHHOCTBIO JIMI[ Ha
CTOPOHE 3aKa34MKa MPH OCYIICCTBICHUN COBMECTHBIX 3aKyIOK, BO-BTOPBIX,
€/IMHOM 1IeJIbI0 YYACTBYIOIIMX B COMVIAIICHUH 3aKa34MKOB (OCYIIECTBICHUE
MPOLIEAYPBl TOCYAAPCTBEHHBIX 3aKYIOK), B-TPEThHX, O0sA3aTeNbCTBA IPU
OCYIIIECTBJIICHUH IPOICIYPhl BOSHUKAIOT MPHU HATUYAH MHOXKECTBEHHOCTH
JIMII HA CTOPOHE 3aKa34nKa, XOTs ¥ (paKTHUeCKH (PYHKIIMH 3aKa34nKa MOKET
BBITIOJIHATH OJIUH M3 HUX, B-4€TBEPTHIX, COJTHIAPHOCTH 00sS3aHHOCTEH 3aKa3-
YHKOB ITO3BOJIMT KPEAUTOPAM IPEABIBIATE TPEOOBaHUS JHOOOMY M3 HUX. B
JIATTbHEHIIIEM Y MCTIOTHUBIIIETO 3aKa34KKa MOSBUTCS PErpeccHOe TpeOoBaHKe
K OCTaJIbHBIM 3aKa34HKaM.
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VIIK 346.546
H.E. Boosak

OTBETCTBEHHOCTb 3A HAPYLUEHUE
AHTMMOHOMOJIbHOIO 3AKOHOOATENBLCTBA

3a nociefHUe AECATUICTUS 3HaYEHUE aHTUMOHOIIOJILHOTO PEeryiInpoBa-
Hust B PecniyOnuke benapych, kak 1 B MUPOBOM COOOILIECTBE, 3HAYUTEIILHO
BO3POCIJIO0. DTO CBSI3aHO HE TOJIBKO C PAa3BUTHEM PHIHOYHBIX OTHOIIECHHUIl B
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paMKax rocyapcTsa, HO M ¢ MHTETpallMOHHBIMHU IIPOLIECCAMU, B TOM HYHUCIIE,
¢ oOpazoBanueM EBpa3suiicKoro sKOHOMHYECKOTO COF03a. 3aKOHOAATENBCTBO O
MIPOTHBONECHCTBIN MOHOIOJIMCTHYECKON JESATEIBHOCTH U TIOJIEP)KAHUHM KOH-
KypEHLIMH TPETEPIIEINIO Psil CEPhE3HBIX N3MEHEHHH, HO MPOJIOKAET pa3BH-
BaTbCsl M CoBeplleHCTBOBaThCs. B PecnyOnuke benapych, kak u B JIpyrux
ctpanax EADC, Haubosee pacipoCTpaHEHHBIM BUIOM FOPHUINUECKON OTBET-
CTBEHHOCTH 3a IPAaBOHApPYLICHUs B JaHHOH cdepe sBiIsSeTCS aJMUHHCTpa-
THUBHAsl OTBETCTBEHHOCTh. Bo3MelleHne NMpUYMHEHHBIX YOBITKOB B paMKax
IPaKAaHCKO-IIPABOBOW OTBETCTBEHHOCTH IPUMEHSETCS] 3HAYUTEIILHO PExke
B CBSI3M C HEOOXOIMMOCTBIO OOOCHOBAHUSI KOHKYPEHTHBIX OTHOLICHUH,
YCTAHOBIICHHSI NTPUYMHHOM CBS3M MEXIY ACHCTBUSMH IIPaBOHAPYIIHTEIsS
W TIPUYMHEHHBIMH YOBITKAMM, @ TAaK)KE€ CIIOKHOCTBIO YCTaHOBICHHUS pa3-
Mepa yObITkoB. [losaraeM, 4To MHCTUTYT OTBETCTBEHHOCTH 3a HapylleHHE
AQHTUMOHOIIOJIFHOTO 3aKOHO/IATeNILCTBA, PABHO KaK U ITPAaBOIPUMEHUTEIbHAS
MIPAKTHKA 110 TAaKUM JIeJiaM, TPeOYIOT TIATeIbHOTO TEOPETUUECKOTo aHaIn3a
U OCMBICIICHUSI.

[Ipu BBIOOpE MEp OTBETCTBEHHOCTH CIIEyeT YYUTHIBaTh, YTO NpaBOHA-
pYLICHHS B JaHHOH cdepe MMEIOT CyIIeCTBEHHbIE pa3iuuus. Tak, MOHOIIO-
JIMICTUYECKOH JIeSITeIbHOCTBIO B COOTBETCTBUU cO CT. 1 3akona PecmyOnu-
ku benapych ot 12 nexadpst 2013 . Ne 94-3 «O nporuBozeiicTBUM MOHO-
MOJIMCTHYECKON JIEITEIbHOCTH U Pa3BUTUHM KOHKYypeHIUI» (anee — 3aKoH)
MIPU3HAETCS 3JI0yNOTpeOiieHHe XO3SHCTBYIOIUM CYObEKTOM, IPYIION JIHIL
CBOMM JJOMHHUPYIOIINM IOJOKEHNUEM, 3aKJIIOUYEHHE COTNIAICHUH WM CO-
BEpILIEHUE COINIACOBAaHHBIX JICUCTBUH, @ TAK)KE COBEPIICHHE HHBIX JeHCTBUN
(Oe3neiicTBYE), HANIPABICHHBIX HA HENOIYIIEHNE, OIPAHUYCHHE W yCTpa-
HEHHE KOHKYPEHLMH W 3alpelieHHbIX aKTaMH aHTHMOHOIOJIBHOTO 3aKOHO-
JlaTebCTRa.

HenobpocoBecTHast KOHKYpEHIIUS — IPOTUBONPABHOE JICSTHUE, BHIPAKEH-
HOC B aKTHBHBIX JICHCTBUSAX CYOBEKTa, MOCKOJIBKY U3 CT. | 3akoHa cliemy-
eT, yro Oe3yeiicTBHE, HE3aBUCUMO OT pe3yibrara (IpuoOpeTeHue Mnpenmy-
LIECTB WM BBITOJ] B TIPEIIPUHUMATEILCKON JEATEILHOCTH), (hopMaIbHO HE
OTHOCHTCSI K JJAHHOMY ITpaBOHApYIIEHHIO, CIIEe0BaTelIbHO, Oe31elicTBHe He
MOKET CUMTAThCSl aKTOM HETO0OPOCOBECTHOM KOHKYpeHIHH. Takue nelcTBHs
CyOBEKTa JIOJHKHBI IPOTUBOPEUUTH aHTHMOHOIIOJIBHOMY 3aKOHOZIATENIbCTBY T
MIPUHIMIIAM T0OPOCOBECTHOCTH U Pa3syMHOCTH, 3aKpEIUIEHHBIM B CT. 2 [pax-
JlaHcKoro kozekca Pecrryonuku benapych (B 3akoHe He TIPUBOUTCS TOJIKOBAHUS
HA3BAHHBIX MIPUHIIHIIOB).

WHbIMM CclTIOBaMH, MOHOIIOJIMCTHYECKAs AEATEIBHOCTh OTIMYAETCSl OT
HEeJ0OPOCOBECTHOM KOHKYPEHIMHU: TI0 CyOBEKTHOMY COCTaBY — XO3SIUCTBYIO-
1e CyOBbEKThI, B TOM YHCIIE U HE COCTOSIINE B KOHKYPEHTHBIX OTHOILICHHUSX,
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TOCYJapCTBEHHBIE OPTraHbl, OPraHbl MECTHOTO YIPABJICHUS U CaMOyIpaBJe-
HUSI ¥ MX JIOJDKHOCTHBIE JIMIA; BO3MOXKHA ITyTE€M aKTHUBHBIX ACHCTBUH Min
Oe3nericTBusi. HerocpeacTBeHHbIM OOBEKTOM ITPaBOHAPYILEHHSI BHICTYTIAET COO-
CTBEHHO KOHKYPEHLIHS, IPUYEM B JIaHHOM CIIy4yae JIOCTAaTOYHO COBEPIICHUS
OIIPE/EIICHHBIX B 3aKOHOJATENLCTBE NEHCTBUN MM OE3/EHCTBHSI C IEIBIO
YCTpaHCHUA UM OT'PaHUYCHUSA KOHKYPCHIIUU, HeO6XO[ll/IMOCTI/I B BO3HUKHO-
BEHHMH HEOJIAroNpHUATHBIX ITOCIE/ICTBUH, @ 3HAYNT, U YCTAHOBICHUH IPUYUH-
HOM cBs13U HeT. CyIecTBEHHBIM YCIOBUEM IPU3HAHUS JEHCTBUS CyOBEKTa
HEeJ0OPOCOBECTHON KOHKYPEHIIMEH SIBISIETCSl HAlpaBIEHHOCTh Ha NPHOO-
peTeHne TpPEeHMYIIEeCTB (BBITO) B NMPEANPUHUMATEIBCKON NESITEIbHOCTH
110 CPaBHEHUIO C KOHKypeHTaMH (II0JIydeHue pHObUIN B OoliblIeM o0beMe,
yBEIMYCHUE 00BEMOB peasin3alui COOCTBEHHON NPOAYKIMHU IIPU COKpalle-
HUHU 00BEMOB peaji3any IPOAYKINK KOHKYPeHTa | T. 11.). Clle1oBaTenbHo,
cyObeKkTaMH HeJI0OPOCOBECTHOI KOHKYPEHLIMH MOTYT IPU3HABATHCS TOJIBKO
KOHKYPHUPYIOIIHE MEXIy cO00H B OTHOM cepe X03sIHCTBEHHOH AeSITeIbHO-
CTH CyOBEKTBI, OCYLIECTBIISAIONINE TOXK/IECTBEHHbBIE BBl IESTEIbHOCTH Ha
OZIHOM TOBapHOM pbIHKe. K TOMy e yCcTaHOBJICHHE ITPAaBOBBIX ITOCIEICTBUI
MIPaBOHAPYIICHUS SBISICTCS 00s3aTeNbHBIM. JJaHHBINH 2JIEMEHT OTHOCUTCS K
KaTeropuu CyIECTBEHHBIX BOIIPOCOB IPH PACCMOTPEHHH JIEN O HE00poco-
BECTHOM KOHKYPEHIIMH B CY/IeOHOM IOPsIJIKE, TTOCKOJIBKY UMEHHO B CYJIE MO-
JKeT OBITH 3agBJICHO TpeOOBaHNE O BOSMEIICHUH IPHYNHEHHBIX YOBITKOB.

OTHOCHUTEIIBHO BUHBI, KaK yCJIOBUS OTBCTCTBCHHOCTH, CIMHOTO MHCHUS
B IOPHMUYECKON JIUTEpaType HE CIOKMIOCH, OJJHAKO COINIACHO TIOJIOXKEHHAM
. 3 ct. 372 I'paxkmanckoro konekca Pecmyommku bemapycs n 3akoHa otme-
THM, YTO BUHA HE PacCMaTpPHBACTCsl B KaueCTBE HEOOXOIUMOTO yCIOBUS OT-
BETCTBEHHOCTH 3a HEJJOOPOCOBECTHYIO KOHKYPEHIIHIO.

3akoHoM «O MPOTHBONEHCTBUU MOHOIOJUCTHYECKON AESITENTLHOCTH H
Pa3BUTUHM KOHKYPEHLIMH» Ha aHTUMOHOIIOJIBHBIE OPI'aHbl BO3JIOXKEHO BbI-
TIOJTHEHWE PETIPECCUBHON (OCYIIECTBISICTCS B BHIC NPEABAPUTEIHHOTO U
TEKYIIET0 KOHTPOJIS AEeSITeNbHOCTH MpEeINpPUHUMATENCH) U CO3HUIaTeIbHOM
(KOHTpOJIb 32 YKOHOMUYECKOI KoHIeHTpanuen) ¢pyHKuid. [IporpeccuBHBIM
MOMEHTOM B KOPPEKTHPOBKE 3aKOHOJIATEIILCTBA SBJISETCS IPUMEHEHHE «MST-
KOT'O IIPaBay, 4TO BBIPAYKAETCSI B yCTAHOBJICHHH B CT. 1 6 3aKOHa BO3MOXXHOCTH
JUISl aHTUMOHOIIOJIBHOTO OpTraHa HallpPaBUTh JOJDKHOCTHOMY JIMILY IOpHINYC-
CKOTO JIMLIA, B TOM YKCJIEe FTOCYJApCTBEHHOTO OpraHa, MpeiocTepekeHne o He-
JIOIYCTHMOCTH HapyIIeHUs] aHTUMOHOIIOJIFHOTO 3aKOHOJaTeNbcTBa. [10100-
HBIE MEpbI HAIIPABJICHbI HA COIEHCTBIE PA3BUTHIO KYJIBTYPbI KOHKYPEHIIUHU 1
COOTBCTCTBYIOT IPOTrpaMMeE CMATYCHUA IKOHOMHYECKON OTBETCTBEHHOCTH.

Takum 00pa3oM, OCHOBHBIMH MEpaMH PearnpoBaHusl HA BOSMO)KHBIC Ha-
PYILIEHNS] aHTUMOHOIIOJIBHOTO 3aKOHOAATEIbCTBA SIBIISIOTCSA:
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MPEAOCTePEKEHNE aHTUMOHOIIOJIBHOTO OpraHa, HalpaBisieMoe JOJK-
HOCTHOMY JIMIY CyObeKTa XO3IHCTBOBAHUS WIH YITOTHOMOYEHHOTO TOCyaap-
CTBCHHOTI'O OpraHa B LEIAX HEAOIMMYIICHUSA BO3MOXXHOI'O HAPYIICHU

MIpeayNpex/ICHNE, HAPaBIsieMOe aHTUMOHOIIOILHBIM OPTaHOM B aJpec
CyOBeKTa XO3SHCTBOBAHUS C LEIBI0O YCTPAHCHUS YK€ MMEIOIIEToCs Hapy-
LICHUS;

MPEIICaHNue aHTHMOHOTIONBHOTO OpraHa, BRIHOCHMOE B apec CyObeKTa
B ClTyyae yCTaHOBJICHHUS (paKkTa HapyIICHUs, €CITU CyOBEKT HE BBITOIHIII TPe-
OoBaHUS, U3JIOKEHHBIE B TIPEYIPEXKICHUM;

MIPHUBJICYCHNE K a]MHHUCTPATHBHOW OTBETCTBEHHOCTH 3a HapyIICHUE aH-
THMOHOIIOJILHOTO 3akoHOmarenbeTBa (cT. 11.24—11.26 Kogekca PecryOnuku
Benapych 00 aIMUHHUCTPATHBHBIX IPABOHAPYIICHUSIX );

MPU3HAHKE CYIAOM II0 WCKY (3asBICHHIO) aHTHMOHOIIOJEHOTO OpTaHa
HEHeﬁCTBHTeHbHLIMH IMOJIHOCTBIO HUJIM YaCTUYHO MPABOBLIX aKTOB rocyaap-
CTBCHHBIX OPTaHOB, HE COOTBETCTBYIOIINX aHTUMOHOITOJHFHOMY 3aKOHOZA-
TEJBCTBY; IOTOBOPOB, HE COOTBETCTBYIONINX AaHTUMOHOIIOIFHOMY 3aKOHO/a-
TEJILCTBY; 3aKyIOK TOBApOB; IMOHYX/ICHHE K 3aKJIIOUCHUIO, U3MEHEHUIO WIIN
PaCTOPKEHHUIO JOTOBOpa (TaHHBIE MEPHI OTHOCSTCS K MMYIIECTBEHHOH OT-
BETCTBEHHOCTN);

oOpalleHne ¢ 3asBJICHUEM O HapyIIEHUH B @aHTHMOHOIIOIBHBIN OpraH;

MpeKpaIieHne aHTHKOHKYPEHTHBIX JeHCTBUH, OIMyOIMKOBaHIE OMPOBEp-
JKCHUA paCIpOCTPaHCHHBIX CBeﬂeHHﬁ, BO3MCHICHNUEC MTPUINHCHHBIX y6I)ITKOB
110 UICKY 3aMHTEPECOBAHHOM CTOPOHKI B CYI€OHOM TOPSIIKE HA OCHOBAHHH CT.
1030 I'pasxxmanckoro koxekca Pecmy6muku bemapycs;

peleHne cyja o IPUHYANTEIBHOM pa3/ielIeHHN XO3SHCTBYIOIINX CyObeK-
TOB, MIPUHYAUTEIIEHOM BBIJICIICHUH U3 COCTaBa TAKOTO CYOBEKTa OIHOTO WIIH
HECKOJBKUX CYOBEKTOB (TI0 UCKY aHTMMOHOTIONIBHOTO OpTraHa, €CIU JBaXK/IbI
B TEYCHHUE JBYX JIET COBEPIIMJI HapyLICHUS] aHTUMOHOIIOJIBHOTO 3aKOHO/a-
TEJIHCTBA).

Taknum 00pa3oM, HEKOHKYPEHTHBIE JIEHCTBUSI MOTYT IIPECEKATHCS C TOMO-
IIbI0 0OpaIleHNs B aHTHMOHOTIONBHBIN OpraH wiH B cya. [IpaBo Ha oOpare-
HUE B CyJ IPEIOCTABICHO KaK 3aMHTEPECOBAHHOI CTOPOHE, TaK 1 AaHTUMOHO-
noJibHOMY oprany. Kpome Toro, cysl BIIpaBe caMOCTOSITENIbHO YCTaHABIIH-
BaTh (PaKTHI HEHOOPOCOBECTHOIN KOHKYPECHIIMH H MPECEKATh UX MPOSBICHHS.
IIpeceyeHne HETOOPOCOBECTHON KOHKYPCHIIUU B CYACOHOM MOPSIAKE U BO3-
MeIlleHNe YOBITKOB HE 3aBHCUT OT PACCMOTPEHUS JIela B aHTUMOHOIIOJIBHBIX
opraHax. 3amMTa HapyIIeHHOTO TpaBa BOSMO)KHA KaK HA OCHOBAaHHH aHTHMO-
HOITOJIHOTO 3aKOHO/IaTEIbCTBA, TaK M B COOTBETCTBHH C 3aKOHOATEIILCTBOM 00
HHTCIUICKTYaIbHOW COOCTBEHHOCTH, OTHAKO aHTUMOHOITOEHOE 3aKOHOIATEITh-
CTBO TIO3BOJISIET OOJIee OMEPATHBHO 3AIIUTUTH IIUPOKUIA KPYyT TpaB U MHTEpe-
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COB, HO HC BOBMCCTUTb MPUIMHCHHBIC y6I)ITKI/I. Bs3rickanue y6LITKOB BO3MOXHO
TOJIBKO B Cy[[e6HOM NopaaKe, HO ImpeanojaracT A0Ka3bIBAHMC KOHKYPEHTHBIX
OTHOIIICHUI MCKIY CIIOPpAILIMMU CTOPOHAMMU.

VK 347
H.I Bonoapenxo, FO.I. Konanesuu

OTBETCTBEHHOCTb B C®EPE OCYLLECTBNEHUA
XO3AWCTBEHHOMN AEATENBLHOCTH
W EE CNELIN®UYECKUE YEPTDI

OTBETCTBEHHOCTh B c(epe OCYIIECTBICHUS XO3SMCTBEHHOW JESITEIb-
HOCTH, KaK IPAaBHUJIO, PACCMATPHUBAETCS C MO3ULUM TPAXJAHCKOIO IpaBsa,
YTO SABJSIETCA, [10 HAIIEMY MHEHUIO, HE BIIOJIHE ONpaBaaHHbIM. [lonmbiTaem-
Csl CHPOELMPOBATh BBIJCIICHHBIE B LIMBUIMCTUYECKONW JOKTPUHE MPU3HAKU
IPa’kKAaHCKO-IIPABOBOW OTBETCTBEHHOCTH Ha c(epy XO3sHCTBEHHBIX OTHO-
LIEHUH.

Tak, B COOTBETCTBHHM C YTBEPAUBIIUMCS B IPABOBOMN JOKTPUHE MHEHHEM
2PadNCOaHCKO-NPABOBASL OMBEMCINBEHHOCHb UMEe UMYUeCMEEHHOE cO0ep-
Jicanue, a ee Mepsbl (IPaXIaHCKO-IIPABOBBIE CAHKIIMH) HOCST UMYILECTBEH-
HBIHA Xapakrep. L{UBUIUCTHI, yueHbIe-X03AHCTBEHHUKN UCIIONIB3YIOT TEPMHU-
HBI «XO03HCTBEHHO-IIPABOBAsI OTBETCTBEHHOCTBY, «X03HCTBEHHBIE CAHKIIUU
(xo3stiicTBEeHHAs] OTBETCTBEHHOCTB)», HE CTaBsl IMOJ COMHEHHE, 4TO 3TO B
OCHOBHOM «MMYILECTBEHHbIC MEPbI BO3JCHCTBHS» B OTHOIICHHH CyObeKTa
XO3SICTBEHHBIX NMPABOOTHOLIEHUH. OIHAKO OTBETCTBEHHOCTH B Chepe ocy-
LIECTBICHUS XO3SIICTBEHHON AEATENIBHOCTU MOXET HOCUTb MHOW, HEUMY-
LIECTBEHHBIN xapakTep. Tak, Hanpumep, B COOTBETCTBUU €O CT. 228 3akoHa
PecnyOnmuku benapycs ot 13 urosst 2012 1. Ne 415-3 «O0 s5KoHOMUYECKOH He-
COCTOSITENBHOCTH (OQHKPOTCTBE)» JTODKHUK — WHIAMBHIYAJIBHBIN ITpEAIpH-
HUMAaTeJb B CIIy4ae JIOKHOW 3KOHOMHUYECKOH HECOCTOATENLHOCTH (O0aHKPOT-
CTBa), NpEIHAMEPEHHOH HKOHOMUYECKOH HECOCTOSTENbHOCTH (OaHKpPOT-
CTBa) WJIN COKPBITHS YKOHOMHUYECKOH HECOCTOATENLHOCTH (OaHKPOTCTBA) B
CyeOHOM IOpSIIKE MOXKET OBITH OTpaHUYEH B IPaBe OCYIIECTBICHUS Mpe-
MIPUHUMATENNBCKON AEATEIbHOCTU Ha CPOK 10 Tpex JeT. Mcxond u3 naHHOI
MIPaBOBOM HOPMBI K MHIUBUAYAILHOMY HMPEANPUHUMATENI0 — XO3SICTBYIO-
meMy CyObeKTy HUKaKUX UMYIIIECTBEHHBIX CAaHKLIUH HE IIPUMEHSIETCSI, HO OH
OIpaHWYMBAETCs B MpaBOCyObeKTHOCTH. Kpome Toro, ciemyer yuuThiBaTh U
MOpaJIbHYIO OTBETCTBEHHOCTh CyObEKTa X035HCTBEHHOM JIESTEIbHOCTH, BbI-
Pa’KaroIIyIOCs B ITOAPBIBE €T0 JISIOBOH peITyTaliy KaK HaHUMaTes, paboTo-
JlaTesi, HaJloroIIaTeNbIINKa, IPOM3BOIUTENS TOBAPOB, padoT U YCIIYT.
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I'padcoancro-npasosasi omeemcmseenHoCmy HANPAGieHa Had 60CCMAHOG-
JIeHUe UMYUIeCMBEHHO20 NOIONCEHUS NOMepnesuiell CMopoHbl, CAHKIIAN — Ha
B3BICKaHHUE B €€ MOJIB3Y, a He B I0XOJI rocyiapcTBa. B cirydae ocymiecTBieHus
XO3SICTBEHHOHN JEATENIBHOCTH C HapylICHHEM 3aKOHOJATEIbCTBA, B3BICKA-
HHE MOXKET OBITh HAaIIPaBJICHO B JJOXOI rocynapcTsa. B cooTBeTcTBHH C 1. 26
ITonoxeHust 0 TOCYIaPCTBEHHOW PErHCTpalui CyObEKTOB X03sHCTBOBAHUS,
yrBepxaennoro Jlekperom Ilpesunenra Pecrryonuku benapycs ot 16 stHBapst
2009 1. Ne 1 «O rocynapcTBeHHOH perucTpanni U JIUKBHAAINN (TIpeKpare-
HUH JICATEIBHOCTH) CYObEKTOB XO3SIMCTBOBAHMUS», FOCYJapCTBEHHAS! PETH-
CTpars CyOBEKTOB XO3SIICTBOBAHWUS, OCYIICCTBICHHAS HA OCHOBAaHUH 3a-
BEZIOMO JIOKHBIX CBEIICHUH, NPEACTABICHHBIX B PErUCTPUPYIOLIUE OPraHbl,
MOXET OBITh NPU3HAHA HEICHCTBUTENBLHON 110 PELICHUIO CyJla, PacCMaTpH-
BAIOIIETO SKOHOMHYECKHE JIeJIa, C YIETOM XapaKTepa JOMyIIeHHBIX HapyIIe-
HHﬁ, B TOM YHUCJIC YMBIIIJICHHOI'O MPEACTABJICHUSA 3aBE€AOMO JIOKHBIX CBEJIC-
HUH, U HATH4W yiiepoa, IPUIHHESHHOTO TOCYIapCTBCHHBIM U (W) UMYIIIC-
CTBEHHBIM MHTEpEcaM, TPaKIaHaM U (WJIH) IOPUIMYSCKUM JIHIaM, a TaKkkKe
WHBIX 00CTOSITENLCTB. JlesITeNbHOCTh CO3JaHHOTO FOPHIMYECKOrO JIMIA, B
TOM YHCIIC B PEe3yNIbTaTe peopraHu3anui B (popMe BBIICICHUS, pa3IeiICHUS
160 CIIMAHUA, UHAUBUAYAJIBHOI'O MPECATTPUHUMATEIIA, TOCYIapCTBECHHAA PC-
THCTpAaIXs KOTOPBIX MPU3HAHA HEJCHCTBUTECIBHOM, SIBISCTCS HE3aKOHHON U
3arpemnaeTcs, a JOXOIbl, MOMYYCHHBIC OT TaKOW JCSTEIbHOCTH, B3BICKHBA-
IOTCSL B Cy[IcOHOM TOpsiiKe B MeCTHbIC OromkeThl. ClieoBaTeIbHO, MOXKHO
KOHCTaTHPOBATh, YTO B3BICKAHHE IMOJNYYCHHBIX OT HE3aKOHHOH IESTEITBHO-
CTH JOXOJIOB HE MOXKET OBITh KBATH(HUIIMPOBAHO KAaK aIMHHHCTPATHBHOE
B3bICKaHHE, MOCKOJIBKY HE MPEAYCMOTPEHO aIMUHHCTPATHBHO-JICITUKTHBIM
3aKOHOZIATEITHCTBOM, HO MOYKET pacCMaTpPUBAThCS Kak Mepa (PMHAHCOBOH OT-
BETCTBEHHOCTH, MpEANoararIiei n3bsirue Gouma GUHAHCOBBIX PECYPCOB
WJIN €TO YacTH.

Ipasicoancko-npasosas omeemcmeeHHOCHb NpUMeHAemcs no mpebosa-
HUIO nomepnesuiell CMopoHsl, KOTopast cama peliaeT npuderarb e Kk Mmepam
MMYIIECTBCHHOTO BO3ICHCTBUS Ha JOJDKHHKA HITH HET, B TO BPEMsI Kak B Ce-
pe X031iCTBEHHBIX OTHOIICHHMI jiesia 00cToAT nHave. Tak, u3bSITHE MpeaMeTa
3ajora Kaxk crocoba odecredeHus NCIIOTHEHUsI HAJIOTOBOTO 00s13aTeNIbCTBa
I 0053aTeNBCTBA 0 YIUIATe TAMOXKCHHBIX TUIAaTEKeH OCYIIECTBIICTCS Ta-
MOXEeHHBIM opraHom (cT. 50 HamoroBoro koxekca Pecryonuku benapycs).

B TO ke BpeMsi OTBETCTBEHHOCTb B C(epe XO3SHCTBEHHBIX OTHOIICHUN
XapakTepu3yeTcsi COOCTBEHHBIMH CTIENH(UICCKUMU YepTaMH, IO3BOJISIO-
HIMMH KOHCTaTHPOBATh HE TOJBKO €€ OTIIMYHE OT MPaKIaHCKO-TIPABOBOU, HO
¥ OT MHBIX BUIOB IOPUIMYECKOH OTBETCTBEHHOCTH W CBUACTEIBCTBYIOIIMMHA
00 ee 0co00M KOMIUIEKCHOM XapakTepe.
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Taxk, Mepbl, KOTOpbIE MOT'YT KBIM(HUIIMPOBATHCS KaK CAHKIIMK 33 HEHa 1j1e-
Kalllee OCYIIECTBICHNE X035HCTBEHHON JIEATENBHOCTH, B TPAXK/IAHCKOM IIpaBe
HMEIOT COBEPIIEHHO HHOE 3HaueHue. B coorBeTcTBUM CO cT. 19 3akona Pecmy-
6mmmku benapycs ot 12 nexadps 2013 . Ne 94-3 «O npoTHBOIeHCTBINA MOHO-
MIOJTMCTUYIECKON AEATEIBHOCTH U PA3BUTHH KOHKYPEHIIMIY XO3STHCTBYFOIUN
CYOBEKT, 3JI0yNnoTpeOssIomMid JOMUHUPYIOIUM TTOJIOKEHUEM Ha PBIHKE,
MOXeT OBITh pEOpraHn30BaH. TakuM 00pa3oM, peopraHU3aNI0 MOXKHO pac-
CMaTpUBaTh KaK CAHKIMIO 33 HAPYIICHWE YCTAHOBJIEHHOTO MOpSIKa OCy-
LIECTBJICHUS XO3SICTBEHHOM JIeATeIbHOCTU. B TO ke BpeMst cormacHo cT. 53
I'paxnanckoro kopekca Pecrryommku Benapycs (I'K) peopranmsanus sBiseT-
sl OJTHO M3 POPM MpeKpalIeHUs! e TeIbHOCTH IOPUINYECKOTO JINIIA.

I'paxnaHcko-ipaBOBasi OTBETCTBEHHOCTb HMEET IPEUMYLIECTBEHHO
JaCTHOTIPABOBYIO MPUPOAY, B TO BPEMsl KaK OTBETCTBEHHOCTb B chepe ocy-
IIECTBIICHUS XO35HICTBEHHON JIESTEIBHOCTH — ITyOJIMYHO-TIPABOBYIO B CHILY
TOTO0, YTO MHCTHTYTHI XO3SIHCTBEHHOTO 1TPaBa B OOJIBIINHCTBE CBOEM SIBIISIOT-
sl MyOIMYHO-TIPABOBBIMU (PKOHOMHUYECKAsI HECOCTOSTEIBHOCTh U OaHKPOT-
CTBO; TEXHUYECKOE HOPMHPOBAHUE U CTAHAAPTU3ALUS; AHTUMOHOIOIBHOE
perynupoBanue; (UHAHCOBBINA M XO3IHCTBEHHBINA YUeT U IIp.).

He nmeer rpasxnaHcko-1ipaBoBOM IIPUPOABI BHYTPUXO3CTBEHHAsL OTBET-
CTBEHHOCTb, B YaCTHOCTH, OTBETCTBEHHOCTb KOJIIETHANIbHBIX OPraHOB yIIPaB-
JIEHUSI KOPIIOPATUBHBIX OpraHU3aLMi 3a pe3ysbTaThl X035HCTBEHHON AEATENb-
HoctH. B coorBerctBum ¢ HopMmamu 'K, 3akona PecnyOnuku benmapych ot
9 nexabpst 1992 1. Ne 2020-X11I «O x03siicTBeHHBIX 00IIecTBax» (CT. 5), 3akoHa
Pecrybmuku benmapycs ot 12 ntonst 2013 & Ne 57-3 «O OyxrantepckoM ydere
U OTYETHOCTH» MPUBJIEUDb K TPAXKTAHCKO-IIPABOBOI OTBETCTBEHHOCTH MOXKHO
JIMIIB JINIO, OCYIIECTBIISIONIEE TIOTHOMOYHS €IMHOIMYHOTO NCTIONHUTEIIBHO-
T'O OpraHa Xo3sIiCTBEHHOTO 00IIeCTBa JIMOO BO3MIABIISIONIEE KOS HAIIbHBIN
WCIIOJIHUTEIIBHBIA OpraH XO3sIMCTBEHHOro odmiecTBa. B To Bpems kak mexa-
HU3M IIPUBJIEUECHNUS K OTBETCTBEHHOCTH YJICHOB KOJUIETHAJBbHBIX OPTaHOB B
IPa’kIAHCKOM 3aKOHOJATENIbCTBE OTCYTCTBYET.

TocynapcTBO Kak y4YacTHHK TPKAAHCKUX MPaBOOTHOIICHWH SIBIISETCS
CyOBEKTOM I'pakJaHCKO-TIPABOBOI OTBETCTBEHHOCTH. B TO >xe Bpems rocynap-
CTBO OCYIIECTBIISIET XO3SIMCTBEHHYIO JIEATEILHOCTD MyOIMYHOTO Xapakrepa B
YaCTH YIPAaBJICHNUSI SKOHOMHKOW B LIEJIOM M €€ TOCYAapPCTBEHHBIM CEKTOPOM.
W oTBETCTBEHHOCTH 3a PE3YJbTAThl ATOM XO3AHCTBEHHOM IEATEIbHOCTH, KO-
TOPYIO OHO HECeT Hepes OOMIECTBOM, MMEET YEPThl TOJIUTHUYECKOH, IOpHIH-
YECKOM M SKOHOMHUYECKOH OTBETCTBEHHOCTH (OTBETCTBEHHOCTH 32 PE3yJIbTa-
ThI MAKPOIKOHOMHUECKOM EATENbHOCTH). DKOHOMHYECKas OTBETCTBEHHOCTh
BBIPAXKACTCS B ONPEICIICHUH COCTOSHHS KPEIUTOCIIOCOOHOCTH TOCY1apcTBa B
COOTBETCTBHHU C METOANKAMH MEX[yHAPOJHBIX PEHTHHIOBBIX areHTCTB, BIIHS-
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IOIIEro Ha KpexurocnocobHocTh PecryOnuku benapych npu ocymiecTBiIeHHN
BHEIIHUX 3aUMCTBOBAHMI M OEOPYCCKUX OpraHHU3alMil PH MCIOIb30BAHUN
MMM MHCTPYMEHTOB MEK/IyHApPOIHOTO PhIHKA NHBECTHIIHH.

Taxum 06pasom, 0K omeemcmeeHHoCmbio 8 cghepe ocyujecmsienus Xo-
3AUCMEEHHOU OestmelbHOCIY CIIETyeT TOHUMATh IIpeTepIieBaHie CyObeKTOM
XO3SICTBEHHOH JIESTEIbHOCTH HEOIaronpusTHBIX SKOHOMHYECKHX, TOJIUTH-
YEeCKHX, MOPAJIbHBIX, & TAK)KE MPABOBBIX MOCIIEACTBUI HEHA JIEKAILEH opra-
HU3AIMH U TTOPsIIKa OCYIIECTBICHHUS X03SHCTBEHHON e TEIbHOCTH.

VIIK 346.546
A.B. Bacuneeéckuii

TEOPETUYECKWUE ACMNEKTblI OTBETCTBEHHOCTH
3A HAPYLLEHWE AHTUMOHOMMONBHOIO 3AKOHOAATENIbCTBA
B PECMNYBJIMKE BENAPYCb U TOCYAPCTBAX — YNEHAX EA3C

Crioco0bI 1 MeXaHU3MbI IPUMEHEHUS! (HACTYIUICHHSI) HEOIaronpusTHBIX
MOCTIEICTBUM KaK Pe3ylbTaT HapyIICHUS HOPM aHTHMOHOIOJIBHOTO 3aKOHO-
JIaTeNIbCTBA 3aKPEIUICHBI B BHJIE COOTBETCTBYIOIIMX CIIOCOOOB pearupoBaHus
B pa3IMYHBIX HOPMATHBHBIX ITPABOBBIX aKTaX KaK Ha HAIIMOHAJILHOM ypPOBHE,
TaK U HaIHAIIMOHAJILHOM — B PaMKax IOTOBOPHOMU MpaBOBOi 0a3bl EBpa3uii-
CKOTO SKOHOMHUecKoTro coto3a (manee — EADC, Coro3).

B 3aBHCHMMOCTH OT MCTOYHHKA HOPMATHUBHOTO 3aKpPEIUIEHUS M, COOT-
BETCTBEHHO, METOJOB TNPHMEHSEMOIO PEryJupyIOmEero BO3ACHCTBHS, OT-
BETCTBEHHOCTh B 0003HaUeHHOHU c(epe 0OIEeCTBEHHBIX OTHOIIECHUH TPau-
[MOHHO MOYKHO KJIaCCH(UIMPOBATh HAa aJIMUHUCTPATHUBHYIO, YIOJOBHYIO U
rpa)JIaHCKO-ITPABOBYIO.

B n1oKTpuHE KOHKYPEHTHOTO MpaBa CIOKMIACH MO3MINSA, COITIACHO KO-
TOPON COBOKYIHOCTH BCEX YCTAHOBIIEHHBIX 3aKOHOM MEp OTBETCTBEHHOCTH
3a HapylIeHHEe aHTUMOHOIIOJBHOTO 3aKOHOJATENIECTBA B IIHPOKOM CMBICIIE
HPUHATO UMEHOBAaTh aHTUMOHOIOIBHON OTBETCTBEHHOCTHIO. BmecTe ¢ Tem
B HayKe PacnpoCTPaHEHO TaKKe MOHMMaHHe 0003HAUYEHHOW KaTeropuu u B
y3KOM cMbICie. A. PHIH)KEHKOB BBIJENSCT aHTUMOHOIIOJIBHYIO OTBETCTBEH-
HOCTB, OCHOBBIBASICh Ha TIOJIOKEHUHU O TOM, YTO «HAPSIY C «KJIACCHYECKUMIDY
BUJAMU OTBETCTBEHHOCTH (YTOJOBHOHM, aJIMHUHHCTPATUBHOHN, TPa’kIaHCKO-
NPaBOBOM, AUCIMIUIMHAPHOM) MPAKTHYECKH B KaXKA0H oTpaciu 1pasa ¢op-
MHpYeTcsi CBOM 0co0bIi Buy». Criennuka yka3aHHOH OTBETCTBEHHOCTH, 10
MHEHHIO aBTOPA, 3aKJF0UACTCSI B TOM, UYTO «OHA HE IPEAyCMOTPEeHa HOPMaMu
HHUKaK{X JIPyTUX OTpacieil rnmpasa, KpoMe aHTUMOHOIOIbHOTo». Odocobie-
HHE OTPACIEBONl aHTHMOHOIONBHOW OTBETCTBEHHOCTH, KaK IPECTABISACT-
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Csl BECbMa YCJIOBHO, MOCKOJBKY HCXOJS M3 JIaHHOHN JIOTHMKH pacCyKACHUS
B Ka)XXJIOH OTpPAaCIM 3aKOHOJATEIbCTBA MOXXKHO 000CHOBATh HEOOXOJMMOCThH
OTAETHHOTO CAMOCTOSITEIBHOTO BHA OTBETCTBEHHOCTH, NMPH 3TOM HE IIPO-
UCXOIUT (POPMUPOBAHUE HOBOTO PETYIMPYIOIIETr0 METO/A BO3JCUCTBHS, UTO
KaK Pa3-Takd ¥ MOXKET CBHJIETEIbCTBOBATH B NOJIb3Y BBIIEICHHS TOH 1100
WHOU OTBETCTBEHHOCTHU.

ITo npaBy Coro3a 1 HAaIMOHAIBHOMY CETMEHTY 3aKOHOJATEIbCTBA TOCY-
nmapctB — wieHoB EADC 3a HapylieHHe aHTUMOHOIONBHBIX TPEeOOBaHUN U
3anperoB Hanbojiee pacripocTpaHeHa aJMUHUCTPATUBHAS OTBETCTBEHHOCTb.
[IpaBoBOE perynpoBaHue IEIUKTOB B paccMaTpruBaeMoi cepe oOImecTBeH-
HBIX OTHOIICHUH, COBEPIIECHHBIX HAa TPAHCTPAHWYHOM PBIHKE TOCYIapCTB —
ynenoB EADC, 3akperureno B m. 16 IIporokona 06 oOmmx npuHOMNAX W
MpaBWIaX KOHKYPEHIINH, CoiepKamumMcs B npriiokeHnn Ne 19 k JloroBopy o
EBpasuiickom sxoHOMHYECKOM coro3e oT 29 mas 2014 1. B cBoro ouepens, Ha-
LIMOHAJBHOE PerynupoBanne wieHoB Coro3a MpeAcTaBiIeHO B HOpMax cTaTel
Komekca 00 amMHHHCTpaTHBHBIX MpaBOHApYIIEHUSAX: B PecmyOmuke Apwme-
Huu — ct. 171.1-171.11; B Pecniy6nuke benapych — ct. 11.24-11.26; B Pecriy-
ommke Kazaxcran — ct. 158-167; B Keipreckoit Pecrryomuke — ct. 311-314,
321-324; B Poccuiickoit @enepanmu — cT. 14.9, 14.31-14.33, 14.40, 19.5.

AJZIMUHHCTpPATUBHBIE B3BICKAHMUS 10 YKa3aHHBIM MIPABOHAPYIICHHUSIM HO-
CSIT MMYILECTBEHHBIM XapakTep W yCTaHOBICHHI B Buae mTpada (B Pecmy-
OiMke ApMEHUsI CaHKLMHM PACCMOTPEHHBIX CTaTed TakKe CoJepiKaT Takoi
BUJ B3BICKaHMS, KaK NpexynpexaeHue). Pasmep mrpados muddepenunpy-
€Tcs B 3aBUCHMOCTH OT TSDKECTH COBEPILICHHOTO NPAaBOHAPYLICHUSI U paH-
YKHPYETCS TI0 €10 CyOBbEKTHOMY COCTaBy, JJIsl (PM3MYECKUX JIMIl HOPMAaTUBHO
3aKperuIeH MEHBIINH pa3Mep ITpadHbIX CAaHKIWN, YeM Ul MHANBUILYalb-
HBIX MPEANPUHUMATEICH U IOPUINYECKUX JIMII, TTOCIEAHNE U3 KOTOPhIX HE-
CYT HanOOJBIIYI0 HMYIIECTBEHHYIO Harpy3Ky 3a COBEpILICHHOE MpaBOHApY-
menue. Hapsimy ¢ 3TUM Takke clieqyeT OTMETUTbh, YTO pasMep IuTpadHbIX
CaHKLMI{ 32 aHAJIOTMYHBIE JINOO CXOJIHBIE 0 0OBEKTUBHOM CTOPOHE COCTABbI
aJIMUHNCTPATUBHBIX NIPaBOHAPYIICHUH BapbHpYeTCsl B TOCYyJapcTBax — dile-
Hax EADC, 4To, KaK MpeACTaBIsAETCs, CBA3AHO C Pa3IMIHBIM YPOBHEM JKO-
HOMHYECKOTro pa3BUTUs uieHoB Coro3a.

ITo psamy Hanbonee 0OIIECTBEHHO OMACHBIX JeSTHUN B cepe aHTHMOHO-
MOJBHOTO PETYIMPOBAHUS B HAIIMOHAJIBHOM 3aKOHOAATENIECTBE TOCYAapPCTB—
wieHoB EADC mpeaycMoTpeHa yrojioBHas OTBETCTBEHHOCTb. Tak, peria-
MEHTHPYIOIINE €€ HOPMBI COJEPKATCsl B TOJIOKEHHUSIX YTOJIIOBHOTO KOJIEKCa:
B PecniyOonuke Apmenus — ct. 195; B Pecniyonuke Benapyce — ct. 245; B Pe-
ciyommke Kazaxcran — ct. 221; B Keipreisckoit Pecrryomuke — ct. 188; B Poc-
cutickort @enepanym — ct. 178.
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OObeKTUBHASI CTOPOHA BBIIICHA3BAHHBIX COCTABOB IIPABOHAPYLICHHH M
MIPECTYIUICHNH OIMCaHa C TIOMOIIBIO MPU3HAKOB-TIOHSTHH, B KOTOPBIX HEIO-
CPEICTBEHHO 3aKioyeHa cBsi3b Komekca o0 aJMHHHCTPaTHBHBIX ITPABOHA-
PYIIEHHUSIX M YTOJIOBHOIO KOAEKCA CO CIIEHHaIbHBIM aHTUMOHOIIONBHBIM 3a-
KOHOJIATETIbCTBOM, K KOTOPOMY CIIEyeT OOpaIiarsCst Ul YSICHEHHUs yKa3aH-
HBIX npu3HaKoB. B Pecriybnuke benapyce — o310 3akon ot 12 nexadps 2013 1.
Ne 94-3 «O mpoTUBOIEHCTBIM MOHOMONHUCTUYECKON JESTENbHOCTH U pas-
BUTHH KOHKypeHImn» (nanee — 3akoH Ne 94-3). Takoii crocob mocTpoeHus
aIMMHHCTPAaTHBHO-ITPABOBOM, YTOJIOBHO-IIPABOBOI HOPMBI TPEATIONAraeT Je-
TaJIM3ALHIO IPU3HAKOB COCTABA MPABOHAPYILECHUSI HIIM IIPECTYIUICHNS C IOMO-
1610 HOPMaTHBHBIX MPEANTHCAHNI aHTUMOHOTIOJIBHOTO 3aKOHO/IATENBCTBA.

Hapy1ieHne aHTUMOHOIIOJIBHOTO 3aKOHO/IATENILCTBA 3aTparuBaeT Kak Iy-
OMYHBIE MHTEPECHI, TaK U CyOBEKTHBHBIE T'PayKIaHCKHE TpaBa JIHII, BCTY-
TMAIOIINX B IPaXKJaHCKO-ITPABOBbIE OTHOILICHUS, KOTOPBIE TOJUIEKAT 3alUTe
MOCPEACTBOM YaCTHOIIPABOBBIX METO/IOB BO3JCHCTBHSI.

B Pecrybnuke benapych BO3MOXHOCTH INPHBIICUEHHS K T'PasKAaHCKO-
MIPaBOBOM OTBETCTBEHHOCTH PENNIAaMEHTHPOBAaHA B MOJIOkKEHHUAX II. 2 c¢T. 1030
I'paxmanckoro xomekca Pecmybmukm bemapych, cormacHO KOTOpOM, JHIIO,
ToTepIeBIIee OT HEJOOPOCOBECTHOM KOHKYPEHIIMH, BIIpaBe TpeOoBarh OT
HEOOPOCOBECTHOTO KOHKYPCHTa BO3MEIICHUS MPUYUHCHHBIX YOBITKOB.
VIHBIX HOPMATHBHBIX MPEAITUCAHUH MO JaHHOMY BOINPOCY B 3aKOHOAATEIb-
crBe PecnyOmukn benapych He ycTaHOBIICHO. YUHTBIBAs, YTO IOJOKCHUS
3akoHa Ne 94-3 pas3messifoT MOHSATHE, NMPHU3HAKH U KPUTEPHH HEIT00pOCo-
BECTHOM KOHKYPEHIIMHM 1 MOHOIIOINCTHIECKON AEATEIBHOCTH, B HACTOSIIEE
BpeMsi Ipy OyKBAJILHOM M y3KOM TOJIKOBAaHMM HOPM [pa)laHCKOTro KOIEK-
ca Pecrry6nuku bemapycs u 3akona Ne 94-3 MOXKHO MpHIITH K BBIBOLY, YTO
IPa’kAaHCKO-IIPABOBasi OTBETCTBEHHOCTH 3@ OCYIIECTBIEHHE MOHOIIOIMCTH-
YeCKOH JIeSTeIbHOCTH B peciyOlinKe He yCTaHOBJIeHa. B To ke Bpems y Ha-
IIMX KOJUIET TI0 PErMOHAIbHON SKOHOMHYIECKON HHTETPAIIN YaCTHOIIPABOBAs
OTBETCTBEHHOCTH yPETYJIMPOBAHA B CHIEHUAIBHBIX AaHTHMOHOITOJIBHBIX aKTax
3aKOHO/IaTeNIbCTBA U YCTAHABJIMBACT HEONArONPHUSITHBIC TIOCIEICTBHS KaK 32
HEe0OPOCOBECTHYIO KOHKYPEHIINIO, TAK M 38 OCYIIIECTBICHHE MOHOIIOINCTH-
YeCKOM JIesITeNIbHOCTH. B 4acTHOCTH, IaHHBIE MTOJIOKEHHMSI 3aKPETJICHBI B I1. 3
ct. 37 denepanpHoro 3akoHa Poccuiickoit @eneparuu ot 26 wmronst 2006 T.
Ne 135-D3 «O 3ammre KOHKypeHIUN», CT. 38 3akona PecnyOnuku ApmeHus
ot 6 Hos6ps 2000 . «O 3amuTe SKOHOMUYECKOH KOHKYPEHLIUNY, O, 2 11. 2
cT. 226 [IpennpuHnMaTenscKoro koaekca Pecyonmuku Kazaxcran.

Takum 00pa3zoM, MpoaHaIN3UPOBAB 3aKOHOATENIHLCTBO TOCYAAPCTB —dJIe-
HOoB EADC, a Taxxe npaBo Coro3a Ha IPEMET PEryIMPOBAHUS OTBETCTBEH-
HOCTH 3a HapyIICHNE aHTHMOHOIIOJIBHOTO 3aKOHOIATENILCTBA, 1IEIec000pas-
HO CJIeJIaTh CIEIYIOIINE BEIBO/BI:
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1. B HacTosIUX YCIOBUSIX 3KOHOMHUYECKOTo pa3Butus bemapycu u sxo-
HOMUKO-MHTErpallMOHHbIX IpoueccoB B pamkax Coro3a — HOpMAaTHBHOE
peryJmpoBaHue MyOIMYHO-IIPAaBOBOW OTBETCTBEHHOCTH B PECIyOJMKE SIB-
JIsieTCsl HEOOXOMMBIM M JIOCTaTouHbIM. Habmonaemast pa3Huna B BeJIMUNHE
mrpadHBIX CaHKLMI 3a HapylIeHHe aHTHMOHOIOJIBHOTO 3aKOHO/IATENIbCTBA
1o npasy Coro3a U MEX/Jy HallMOHAJIbHBIM 3aKOHOJATEILCTBOM TOCYAapCTB-
YJICHOB BbI3BaHa OOBEKTHBHON OLIEHKOW TSXKECTH M MacIITa0OB HAPYILCHHUS
AQHTUMOHOIIOJIBHOTO 3aKOHO/ATEIbCTBA HAa TPAHCIPAHMYHOM U HAI[MOHAJb-
HOM DBIHKE, a TaK)K€ PAa3JIUYHBIM YPOBHEM IKOHOMHUECKOTO Pa3BUTHS IOCy-
JgapcTB — uieHoB EADC;

2. TpeOyeTcst HOpMaTUBHBIH IEPECMOTP TPaXKIAHCKO-TIPABOBOM (4aCTHO-
IIPaBOBOii) OTBETCTBEHHOCTH B PecnyOnuke benapychk B nensix ycrpaneHus
MIPaBOBOM HEONPE/IEIEHHOCTH OTHOCUTEIBHO MIPEMETa IPaBOBOIO PEeryiu-
poBanus (pactpocTpaHeHue chepbl YaCTHOIPABOBOW OTBETCTBEHHOCTH U Ha
3anpeIeHHY0 3aKOHOM MOHOTIOJIMCTHYECKYIO AESTEILHOCTB).

VIK 351.51
B.A. Bumywiko
O NOHATUU rPAXOAHCKO-NPABOBON OTBETCTBEHHOCTY

B XIX B. B ucTOpuH OOIECTBEHHBIX HAYK M IIWBUIIUCTUKHU [TPOHU3OIILIN
PCBOJIIOIIMOHHBIC H3MEHEHUSI IIPEACTABICHUI 00 OKPY KaIOIIeM MUpE, 001I1e-
CTBe W mpaBe. bbuia 0co3HaHa M JI0OKa3aHa HEIOIYCTUMOCTb abCONIOTH3a-
[[UM TPEACTABICHUI 00 OKPY)KAIOIICH MPUPOTHON M COLHAILHON IEHCTBH-
TEJIBHOCTH U OOBEKTUBHOCTh OTHOCHUTEIBHOCTU MPEACTABICHUIN YeIOBeKa.
B uactHOCTH, eBponelickue u poccuiickue npaBosens! (K.J[. Kasenun) no-
Ka3aJId OPOYHOCTH JIPEBHEPHMCKOI JOrMbl YjbllMaHa 00 abCOJIIOTU3ALNT
JICJICHHUS] [IpaBa Ha 4acTHOE U MyOJIMYHOE, a B paMKax IPa)IaHCKOro Ipasa
obu10 okazano (E.B. Ilaccek), 4To MMyIIeCTBEHHbIE U JIMYHbIC HEUMYIIIE-
CTBEHHBIE OTHOIIIEHUS HEPa3phIBHO B3aUMOCBs3aHbl. CO BpEMEHEM 3TH HO-
BBIC UJICU PEIATHBU3MA, HEPA3PHIBHOM B3aWMOCBS3H MTPABOBBIX SIBICHHM, X
B3aUMHBIX TI€PEeX0/ax (TPaH3UTUBHOCTH) CTaU (DYHKIIMOHUPOBATh B MbIIII-
JICHUH TIPaBOBEIOB HA MOJICO3HATENFHOM ypoBHE. [IprMepom Tomy sIBIsET-
cst (hakt 3akperuieHust B 1994 1. B cT. 2 I'pakaanckoro kogekca Poccuiickoit
Denepanyu u B 1998 1. B cr. 1 I'paxknanckoro koxexca Pecryonmuku bena-
PYCh B3aMMOCBSI3M MHCTUTYIIHOHAJIBHBIX M MHBIX WUMYIIECTBEHHBIX U JINY-
HBIX HEUMYIIIECTBEHHBIX OTHOIICHUH. OTHAKO, «TIOPA3MBICTIHBY, HEKOTOPHIE
0eJopyCcCcKHe KOJUIETH CTaJM 3asBIISITh, YTO MPEAMET IPaXKIAHCKOTO MpaBa
Pa3MBIT ¥ HAJO0 BHOBb PA3JEINTh MMYIIECTBEHHbIE W HEHMYIICCTBEHHBIC
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OTHOIIICHUS Ha a0COJIFOTHO CAMOCTOSITEIbHBIC TPYIIIIBI, KaK B | paskaaHCKOM
rxogexce BCCP 1964 r. IlpaBma, 3akoHomarens bemapycu 3THX COMHEHHI
MOKa HEe BOCHPUHSI M 10 JIOOKHOMY IyTH He nouien. Poccuiickue komieru
eI BEPHYTHCS K APCBHUM IPEACTABICHUSIM, U3MEHIITH PEIAKIUIO CT. 2
I'paxmanckoro xomekca Poccuiickoit @eneparnm, yopaB ykazaHHe Ha CBS3b
UMYIIECTBECHHBIX 1 HCUMYIICCTBCHHBIX OTHOmeHHﬂ, TEM CaMbIM BHOBb HX
a0corOTHO pasznenuB. [Ipu 7ToM HeOoTHy)KIaeMbIe TIpaBa M CBOOOIBI YeIOBEKa
U IpyTHE «HEeMaTepualbHBIe» Olara BOBCE BBIBEJCHBI 3a MPEACNbI IpenIMeTa
rpakaaHckoro mpasa. COOTBETCTBEHHBIM OOpa30M CTaJId OIPEACIATHCS BCE
WHCTUTYIIMOHANBHBIE TPaKIaHCKO-TIPABOBHIC SBICHUS.

TaK, IIOHATHE Fpa)K}IaHCKO-HpaBOBOf/'I OTBETCTBECHHOCTH B COBPEMCHHBIX
Y4eOHBIX KypcaX Ha IMMOCTCOBETCKOM IMPOCTPAHCTBE MPAKTUYCCKH MTOBCIOLY
OTIPEIeNISICTCS. M TOHOCUTCS IO MOJIOJBIX IOPUCTOB Kak Mepa Cyry0o mmy-
LHIECTBCHHOI'O BO3ﬂeﬁCTBHﬂ Ha MpaBOHApPYMIUTEIA, YTO MUMCECT MHOXKECTBO
HETaTHBHBIX MOCICICTBHA. BO-TIepBEIX, TUIIA, 3aBEAOMO IPEAIIOIararonme
BO3MOXKHOCTh IPUMEHEHHUS K HUM TaKUX WMYIIECTBEHHBIX MEp BCSIYCCKH-
MU JICTAJIbHBIMU CIIOCO0aMu M30aBJISIOTCS OT HAJIMYUSL Y HAX MMYINCCTBA,
0COOEHHO 3TO KacaeTcs mpeanpuHuMareneid. OHM «IepenHChIBAIOT) BCE
Ha)KUTOE UMYIIECTBO Ha CBOMX POACTBEHHUKOB U Jipy3ei. Bo-BTOphIX, cO-
BPEMEHHOE OOIIECTBO B CBOEM I'yMaHH3ME JIOIYCKAeT BOSMOXKHOCTh ITyTEM
MIPOIeTyphl OAHKPOTCTBA JIETAIBHO N30aBUTHCS OT UMYIIIECTBEHHBIX JIOJITOB
nepen kpeautopamu. Kak cienctBue, OT 3TOro He KOMIEHCUPYIOTCSI UMYIIIe-
CTBCHHBIC ITOTEPH KPEAUTOPOB, B OCOOCHHOCTH PSAOBBIX TPaKIaH, a APY-
THX JIETAIBHBIX MEp K JOIDKHMKAM HeNb3s MPUMEHATh. COOTBETCTBEHHO,
KPEIUTOPHI BBIHYKJICHBI IPUOETaTh K MEpaM HeJIerajlbHOTO BO3ICHCTBISI Ha
JOJDKHUKOB. B-TpeThuX, OTCYTCTBHE MapaiIeNbHBIX UMYIIECTBEHHBIM Me-
paM MEp JUYHOI0 HEUMYIIECTBEHHOI'O BO3HCﬁCTBHH Ha IIOTCHIMAJIbHBIX U
PCaNBHBIX TPABOHAPYIIUTEINCH CKa3bIBACTCS HA UX IMCUXUKE M KYIBTypE, a
TakXKe TICUXHUKE W KyJIbType OKPYKAIOUNX WX JIUI], B 0COOEHHOCTH JETEH,
(dhopmupyeT 0co3HaHUE Oe3HAKAa3aHHOCTH, OC30TBETCTBCHHOCTH U MIPABOBOM
HUTWJIA3M Yy TIPAaBOHAPYIIUTEIICH, a TAKIKE Y KPEIUTOPOB U TpeThux Jnil. Kak
CIIEZICTBUE — PA3JIOKEHIE BCEro 00IIeCTRa.

AOCOJIOTHOE pa3JielicHHEe MMYIISCTBCHHBIX U JIMYHBIX HEUMYIIICCTBCH-
HBIX OTHOIICHHUU U OTPHUIIAHNE HEMMYIIECTBEHHOTO BO3JCHCTBHUS HA MIPaBO-
HapyIIUTEJIeH B TPakIaHCKOM MpaBe JiejaeT HeeCTECTBEHHBIM TaKoi crioco0
3alIUTHl TPAXKIAHCKHUX MpaB U GOpMy TpakJaHCKO-IIPABOBOM OTBETCTBCH-
HOCTH, KaK KOMITEHCAIWs MOPAJIbHOTO Bpena. Ecimm mpaBoHapymmTens B
rpa)IaHCKUX MMPABOOTHOIICHUAX TOHKEH KOMIICHCHPOBATh CYyry00 HMYIIe-
CTBCHHBIC ITOTEPH KPEAUTOPA, TO MOPATBHEIN BpEd 3TO HE UMYIICCTBEHHBIC
norepH, a (pusnvecKkue ¥ HPABCTBEHHBIE CTPAJAHUSI KPEIUTOPA, & 3HAYMT,
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MOpaJIbHOMY Bpey HE MECTO B CUCTEME MHCTUTYTOB I'pakJaHCKOIO IpaBa.
Ho ecmu B rpa’xgaHCKHMX NPaBOOTHOINEHHMAX MMYILECTBEHHBIE M JIMYHBIE
HEMMYIIIECTBCHHBIE OTHOILICHUS CBSI3aHBl, TOra (GU3MUECKHE U HPaBCTBEH-
HBIC CTpalaHus OOJIKHBI JIOXKUTHCA Ha IMPABOHAPYIIUTEIIA, KOJIb CKOPO €Io
JeWCTBUS MK Oe3AeHCTBUS MOBIEKIN TaKHE CTPAAaHHs Al KOHTPAreHTOB
[IPaBOOTHOUIEHUH, KPEAUTOPOB.

Jist conpanbHOM cpefibl, B 0COOCHHOCTH JIJIsl TPaXKIAHCKUX MTPABOOTHO-
LIEHUH, XapaKTePHBIMH TPU3HAKAMH SIBIISIOTCS OallaHC, MApUTeT U SKBUBA-
JIEHTHOCTb OTHOILIEHHUH MeXly paBHOIIPABHBIMHU JMLIAMH, T03TOMY MOpajb-
HBII BpeJl KPEAUTOpa JOIKEH 3€PKAIIbHO OTPA’KaThCsl HA MOPAJILHOM U HPAB-
CTBEHHOM COCTOSIHUM ITPABOHAPYILIUTENS.

OrpaHu4yeHHe OTBETCTBEHHOCTH MPAaBOHAPYIINUTENS, MUMYIIECTBEHHOMH,
JIEHEKHON KOMIIEHCALUEH, JasKe B KPYITHOM pa3Mepe, He TIoramaeTr cTpaja-
HUI NOTEpHEBILEro HaBCEra U MOJHOCTBI0. OHU COXPaHSIOTCS, BO3SMOXKHO,
Ha BCIO XKU3Hb. COOTBETCTBEHHO, TaKOH K€ PAaBHOLIEHHBIN M JUIUTEIbHBIN
XapakTep, B IpeJieslaX PasyMHOI0, JOJDKHBI HOCUTh U MEpPBI HEMMYIIECTBEH-
HOTO BO3/I€HCTBUS Ha MpaBOHAPyIIUTENs. Takue HEMMYIIECTBEHHbIE MEpbI
0c000 HEOOXOANMBI, KOT/IA IPABOHAPYIINTENb 110 YKA3aHHBIM BbIIIE TPUYHU-
HaM CMOT M30eKaTh MMYIIIECTBEHHBIX 00pPEMEHEHHNH.

Cy1ecTByonye Mepbl Cyry00 UMYIIECTBEHHOTO XapaKTepa HOCST JHC-
KpPETHBIH, pa3oBblil, IPEPBIBHBIN, @ 3HAYUT YPE3aHHBIM M HENOJHOLIEHHBIN
xapakTep. HenuMyIecTBeHHBIN Bpesl B TOJKHOM Mepe He BO3MEIIAeTCs Ipu
CYLLECTBYIOIIEM IOpsiike Bewled. IlorepneBiunii ocTaeTcs BHYTPEHHE HE
YIOBJICTBOPEHHBIM OT COBPEMEHHOM MPAKTHKHA BOCCTAHOBJIECHUS €ro (hu3u-
YEeCKOro ¥ HPaBCTBEHHOTOo Oyaronosyuus. B cBoto odepenpb, JOIKHUK, IPH-
YMHUBIIUH BpeJl, yOBITKH, KaK IIPABUIIO, BCETAa HAXOAUTCA B Oolee BBITOA-
HOM HOJIOKEHHH, KaK C IICUXOJIOIMYECKOH, TaK U ¢ UMYIIECTBEHHON TOUYEK
3penust. OnpeaeneHue 1 Jerajn3aus TOHATHS TPaXAaHCKO-IPaBOBOM OT-
BETCTBEHHOCTH KaK CHCTEMBI MEP MMYILECTBEHHOTO U HEMMYIIECTBEHHOTO
BO3ACUCTBHS KPEAUTOPA HA MPABOHAPYIIUTENS U MHOIO JOJDKHHMKA, UMEO-
KX JJBIIAKRCS XapakTep, B peiesiaXx pasyMHOro, 0003Ha4UT a/IeKBaTHOCTh
MTOHMMAaHMs TPaKJaHCKO-IIPABOBOM OTBETCTBEHHOCTH 3aKOHOAATENIEM U IIpa-
BonpuMenuTeneM. [Ipu aTom 0co00 Ba)KHO TIOHUMATH CBSI3b M COLIMAIBHYIO
LIEHHOCTh MHIMBHIyaJIbHOTO MOAX0a K TAKUM MEPaM.

Eme omHMM HETOCTaTKOM TOCHOACTBYIOIIETO MOHATHUS TPAXkKIAaHCKO-
IIPaBOBOM OTBETCTBEHHOCTH SIBJIICTCS €€ ONpeielieHue Kak Mephl TOCyAapcT-
BEHHO-BIIACTHOTO BO3JEUCTBUS HA ITPABOHAPYLIMTENEH, UTO TAK)KE HETaTHB-
HO CKa3bIBaeTCs Ha OOIIECTBEHHOM CO3HAHHMHM U ITpaBoropsiike. Bo-nepBbix,
HC IojJIydyasd KOMIICHCAIIUM MMYIICCTBCHHBIX IMOTECPH IO YKa3aHHLIM BBIIIC
NPUYMHAM KPEAMTOPHI BIIPaBe, NPH TaKoi (GOPMYIHPOBKE Tpa)IaHCKO-
HpaBOBOﬁ OTBCTCTBCHHOCTH, CYUTATh BHMHOBHUKOM BCCX CBOHMX 66}1 rocy-
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JIapCTBO, KOTOPOE CBOMMHM 3aKOHOJATENILHBIMM, IPABOOXPAHUTEIBHBIMHE U
CyACOHBIMH CPEACTBAMH HE MOXKET 3aIUTHTh UX OT MPaBOHAPYIIUTEJNCH.
Bo-BTOpbIX, yKa3aHHAs (OPMYIUPOBKA «IPELIUT» HEAICKBATHOCTHIO TTOHHU-
MaHUs peaJibHOM JIeHCTBUTENBHOCTH, MTOCKOJIBKY MHUIIMATUBHBIE MEPHI I10
BO3MEIICHHIO UMYILIECTBEHHBIX MOTEPh B YCIOBUSAX CBOOOIHOIO IpakIaH-
CKOro 000pOTa SIBISIFOTCSI TIPEKAE BCEro YacTHBHIM BOIPOCOM KPEIUTOPOB,
KOTOpbIE MOTYT M MPOCTUTH aAoiru (cT. 385 I'paxkganckoro komekca Pecmy-
omuku benapyce). TocynapcTy, o o0nieMy MpaBHily, BOBCE He3adyeM BMe-
LIMBATHCS B 3TH OTHOIIEHHMS. B-TpeTbuX, KOraa KpeAMTOphl COBEPILAOT JICH-
CTBUSI 110 BO3MEILCHUIO CBOUX IIOTEPb, TO OHU MOT'YT OOPaTUTHLCS 3a 3alIUTON
CBOMX IIPaB HE TOJBKO K TOCYIApCTBEHHBIM, HO M K TPETEHCKUM Cyaam, ap-
outpaxam ad hoc, HHBIM JierajbHBIM YaCTHBIM CTPYKTYPaM, B3bICKMBAIOIINM
YOBITKH U HEYCTOWKY, TaK KaK IPHHIMUII IIOJJTHOTO BO3MELICHHS YOBITKOB HE
BCEr/Ia peaii3yeTcsi B TOCYIapCTBEHHBIX Cyax.

VJIK 347.121
A.B. Boumions, A.IL. I'puyko

SALLUNTA NINYHbIX HEUMYLLECTBEHHbIX MPAB:
OTEYECTBEHHbIV U 3APYBEXHbIA ONbIT NPABOBOW PEMMAMEHTALIMK

B Hacrosiee BpeMsi JIMUHbIE HEMMYIIIECTBCHHBIC TpaBa SIBISIOTCS 3Ha-
YUMOW COCTABIISIIOIIEH CHCTEMBI 0OBEKTOB I'PAXKJAHCKO-TTPABOBOH 3alUTHI,
a X IPAaBOBOE PETYINPOBAHKE U 0OECIICUeHNE HEITPUKOCHOBEHHOCTH TPEy-
CMOTPEHO MOJIOKEHUSIMI MHOTOYHMCIICHHBIX HOPMATHBHBIX MTPABOBBIX aKTOB,
B TOM YHMCJIC 00JIQIA0MINX BBICIIECH IOPUANIECKON CHIION.

JluyHble HEMMYIECTBEHHBIC IIpaBa HAXOAAT CBoe oTpaxkeHue B KoH-
crutyuun Pecniyonmuku benapyce (nanee — KoHctutymms), cT. 2 KOTOpOH
MIPOBO3MIIAIIALT, YTO «UYEIIOBEK, €ro IpaBa, CBOOOJBI M TapaHTHUH UX peaju-
3aIUM SABIISIOTCS BBICIICH HEHHOCTBHIO M IIEIbI0 OOIIECTBA U TOCYIapCcTBay.
OtnenbHble pa3HOBUJHOCTH JINYHBIX HEUMYIIECTBEHHBIX IIPaB 3aKPEILICHbI
B CaMOCTOSATENIBHBIX HOpMax KoHcTuTylwmu: CT. 24 peniaMeHTHpYET IpaBo
YeJIOBeKa Ha JKU3Hb — OCHOBHOE HEMMYIIIECTBEHHOE IIPaBo, 0e3 peann3anun
KOTOPOTO HEMBICIMMBI U BCE MPOYME MpaBa, KaKk MUMYIIECTBEHHOTO, TaK U
HEMMYIIIECTBEHHOTO XapakTepa; CT. 25 MpoBO3MIAIaeT HAINYNE y KaXK10To
YeJIOBeKa TaKMX HEMMYIIECTBEHHBIX IpaB, Kak CBO0O/A, HENPHUKOCHOBECH-
HOCTb U JOCTOMHCTBO JINYHOCTH; B CT. 28 3aKPEIUICHO MOJIOKEHUE O TOM, UYTO
Ka)XJIbIil IMEET TPaBo Ha 3alUTy OT HE3aKOHHOTO BMEIIATEJILCTBA B €TI0 JINY-
HYIO J)KH3Hb, B TOM YHCJIE€ OT HOCSTATeIbCTBA HAa TallHy KOPPECIIOHICHIINH,
Tene)OHHBIX M MHBIX COOOIIEHHH, YeCTh M JOCTOMHCTBO.
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OcHOBHas poJib B PETYINPOBAHUU JTUYHBIX HEUMYIIECTBEHHBIX IPaB OT-
BOJMTCS TPAXKJAHCKOMY 3aKOHOAATEIbCTBY. KitroueBoe nosioxeHue, KOHIET-
TyaJbHO OTIPEJIENIAIoNIee PAaBOBOE PETYINPOBAHNE INUYHBIX HEMMYIIIECTBEH-
HBIX TIpaB, cozepxwurcs B 1. 2 cr. 1 I'paxnanckoro xomekca PecnyGnmkn
Benapycs (I'K), B COOTBETCTBHH ¢ KOTOPBIM JINYHBIE HEMMYIIIECTBEHHBIE OT-
HOILICHUS, HE CBSI3aHHBIE C UMYIIIECTBEHHBIMH, PETYIHUPYIOTCSA TPAKAAHCKUM
3aKOHO/IaTEIbCTBOM, TIOCKOJIbKY MHOE HE BBITEKAET U3 CYIIECTBA 3THX OTHO-
meHnii. ®opmasibHasi 3HAYUMOCTh IPUBEACHHON ACPUHUILIUK MPOSBISIETCS
B TOM, YTO B HEH YETKO MIPOCIIEKHUBAETCS JIOTUKA 3aKOHOAATENS, ONPEAEIHB-
mrero, 4rto Hopmbl [’ K HareneHsl He TOJIBKO Ha 3alUTy, HO U HA PEryInpoBa-
HHUE BO3HUKAIOIINX JTUYHBIX HEMMYIIECTBEHHBIX OTHOIICHUH.

Camocrosrensable HOpMbI 'K mocBsiiieHs! IpaBOBOMY PETyIHPOBaHUIO
OT/EJIbHBIX JINYHBIX HEMMYIIECTBEHHBIX NpaB. Tak, IMONOKeHHAMH CT. 18
I'K perynupyercs npaBo yenoBeka Ha uMd. [Ipu 3ToM ompeneneHo, uTo ¢
COOJTIOZIEHNEM YCTAHOBJIIEHHOTO TIOPSIKA TPaXKIaHUH BIIPaBE M3MEHHUTH cOO0-
CTBEHHbIC (paMmINio, UMsA 1 0T4ecTBO. OCHOBHBIE IIPaBUIIA, KACAIOMINECS
MOpsAKA 3aLIUTHI YECTH, JOCTOMHCTBA U JICJIOBOM peIyTallM, COCTaBIISIOT
comgepkanue cT. 153 T'K. CrenmansHble HOPMBI, 3aKpEIUIAIONINE TaHHOE
MPaBO U YCTaHABIMBAIOLINE MOPSIOK OMPOBEPKEHUS TOPOYAIUX CBEICHHUHN,
cozepxarcs B cT. 4243 3akona Pecrryonuku benapycs ot 17 urons 2008 .
«O cpencTBax MaccoBOi HH(POPMAIITHI.

VIcTOUHHMKOM TPaBOBOTO PEryJHUPOBAHUS JHYHBIX HEUMYIIECTBEHHBIX
IIpaB, B YMCJIO KOTOPBHIX BXOIMT IIPABO HA YECTh M JIOCTOMHCTBO JIMYHOCTH,
SBJIAIOTCS TOCTAHOBJICHUS BBICIINX CyAeOHbIX opraHos PecrmyOnuku bena-
pycs. Tak, Hopmamu nocranosienus [lnenyma Bepxosnoro Cyna PecryOnu-
xu benmapyck ot 23 mexabps 1999 r. Ne 15 neranusupyercs TOPSIOK TIpUMe-
HEHMS 3aKOHOJIATEIbHBIX YCTAHOBICHUH IPU PACCMOTPEHHUH CyAaMH JeT O
3alUTe YeCTU, JOCTOMHCTBA U I€J0BOH PErmyTaluy rpaxiaH.

OTaenbHBIE INYHBIC HEMMYIIIECTBEHHBIE TIPaBa PETIaMEHTHPOBAHBI HOP-
MaMH CEMEHHOT0 3akoHoaTesibecTBa. Komeke PecryOnuku benapych o Opake
n cembe (KoBC) Brutouaer B cedsi criennalibHyIO IJIaBy, TOCBAIICHHYIO pe-
T'YJIMPOBAHUIO JINUHBIX HEMMYIIECTBEHHBIX TIpaB B ceMbe. B cooTBeTcTBUN
co cT. 68 KobC niuHbIMU HEMMYILIECTBEHHBIMU ITPABaMU POJUTENCH Ha3Ba-
HBI TIPAaBO Ha OIpezesieHue (haMHUINU, HMEHH M OTYECTBA IETeH, MpaBo Ha
oTpesiesIeHNe IpakJaHCTBA peOeHKa, TPABO Ha OMPEICIICHUE MECTA KUTENb-
CTBa JIeTel, npaBo (SBISIOLIEECs OJTHOBPEMEHHO M 0053aHHOCTBIO) Ha BOC-
MIUTaHHUE IETEH, IPEICTABICHUE NX HHTEPECOB M 00ECIICUCHNE JTUIHBIX ITPaB
U 00s13aHHOCTEH, MTPUHAUISKAIINX HEMOCPECTBEHHO JieTsiM. ColuanbHbie
npaBa jieteit 3akperiensl B cT. 184—190 KobC (mpaBo Ha Xn3Hb B CEMbeE,
MIPaBO Ha OTABIX U JAOCYT, IPAaBO HA 3aIINTY), a TaKXKe B 3akoHe PecryOnukn
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Benapych ot 19 Hos0pst 1993 1. «O npaBax pebeHKay, I/ie yCTaHOBJIEHO, 4TO C
pPOXIeHHUS peOCHOK MMEET MPaBo Ha )KU3Hb, IIPABO HA OXPaHy U YKPEIJICHHE
3I0POBBS, TPABO Ha JOCTOWHBIA YPOBEHD KHM3HH, Ha HEIPUKOCHOBEHHOCTH
JIMYHOCTH, Ha OIIPE/IeJICHNE OTHOLICHUS K PEJIUTUH, CBOOOIHOE BhIPAKEHUE
COOCTBEHHBIX MBICIICH, B3IVISIOB, 3aIIUTY OT HACHIINS U T. 1.

[TomMuMoO perynupoBaHUs OTHOIICHUH MEXIY POINUTCISIMA U JCTHMHU
KobC Taxke 3akpemiseT OTIeNbHbIE TOJIOKEHUS, Kacaroluecs JITHYHBIX
HEUMYIIIECTBEHHBIX IIPaB CYNMPYToB. Tak, HOpMaMH yKa3aHHOTO HOPMAaTHB-
HOTO IIPAaBOBOT'0 aKTa yCTaHABJIMBAETCS IIPABO CYIPYToB Ha BEIOODP paMuIi,
BBIOOP 3aHATUH M MPOQeccCuu, BEIOOp MecTa KUTeIbCTBA U Ap. Hanbomnee
Ba)KHOI HOPMOH B 3TOM oTHOIIEHHH siBisieTcs cT. 1 KobC, nexknapupyromas
Ha ypOBHE IPUHIIUIIA IIPABO CYNpyra Ha YBa)KCHHE U IOMOIIb CO CTOPOHBI
JIPYTUX YWICHOB CEMBH.

Henp3st He ynoMsSHYTh Takue JIMYHbIC HEUMYIICCTBEHHBIC TpaBa, Kak
NpaBoO Ha TPYZ M MPaBO Ha OTAbIX. VX jeTalibHas pernaMeHTaus ocymecT-
BIIIETCSI HOPMaMHU TPYAOBOTO 3aKOHOnIaTelnhcTBa PecmyOnuku bemapycek.
B yactHocTH, ct. 11 Tpynosoro konekca Pecnyonuku benapycs (TK), 3akpe-
IUISTFOIAst OCHOBHEIE TTpaBa pabOTHUKA, TPOBO3IIIAIIALT, YTO KAKIBIH UMEET
mpaBo Ha Tpyx. [Ipu 3TOM JaHHOE TPABO SBISETCS MHOTOIUTAHOBBIM U BKITFO-
YaeT B ce0s TakKe MPpaBOMOYHs, KaK IPaBo Ha BBIOOP Mpodeccuu U poja 3a-
HATHUH, TIPaBO Ha 30POBEIC U Oe30TacHbIe YCIOBH Tpyda. Kpome Toro, HOp-
MaMH TPYIOBOTO 3aKOHOZATEIBCTBA PEIIAMEHTHPYETCsl IPaBO Ha OT/bIX, Ha
oObenuHeHue B podeccuoHalbHbIe COI3bI, Ha 3a0acToBKy. [IpaBo Ha Tpyn
MIpeIoNaraeT TaKyl0 BaKHYIO COCTABIIIONIYIO, KaK 3alpeT MPUHYIUTEIh-
HOTO TpyZa, uTo npsMo 3akperieHo B cT. 13 TK. Orpanuuenue B TpyJOBBIX
mpaBax (MpsMO JHOO OMOCPENOBAHHO, Yepe3 MPEIOCTABICHUE OTIACIbHBIM
paboTHHKAM HEKOTOPBIX IMPEUMYIIECTB) MPU3HACTCS IUCKPUMHHAIIUCH B
cdepe TPYAOBBIX OTHOIICHUIN U 3alpeliaeTcs B cooTBeTcTBHH co cT. 14 TK.
TeM caMBIM 3aKOHOAATENh YCTAHABINBACT CIIEIHANBHBIC TAPAHTHH JIMIHBIX
HEUMYIIIECTBEHHBIX MIPaB B chepe TPya, 3aKPeIlisis, 4TO TUCKPHUMUHAIIHOH-
HbIE YCJIOBHSI KOJUIEKTUBHBIX JOTOBOPOB, COIVIAIIICHHH SIBJISIFOTCS HEZICHCTBHU-
TEIBHBIMU.

BecoMbIM JIMUHBIM HEMMYILIECTBEHHBIM IPABOM BBICTYIIAET IPABO YeJIO-
BEKa Ha OJIaronpuATHYIO OKpysKaromryto cpeny. B Pecryonuke benapycs npu-
HAT KOMIDIEKC HOPMATUBHBIX ITPABOBBIX aKTOB, 00PA3yOIINX KOJIOTHUECKOES
3aKOHO/IATeNbCTBO. Benyias poib cpeiu HUX oTBeieHa 3akoHy PecnyOnnkn
Benapych ot 26 HOs0ps 1992 1. «O6 oxpaHe OKpyKarommei cpeas», B cT. 14
KOTOPOTO 3aKPEIICHO, YTO «IIPaBO Ha OJArONPHUSTHYIO OKPYKAIONIYIO CPEIY
NPUHAJISKUT TPAXKIAHUHY OT POXKACHHS M TOIUICKUT 3alIUTE KaK JIMYHOE
HEUMYIIIECTBEHHOE TPaBO, HE CBA3aHHOC C MMYIICCTBEHHBIM, B ITOPSIKE,
YCTaHOBJICHHOM 3aKOHOJIATEITHCTBOM.

29



Kax Bugum, nepeueHb HOPMATUBHBIX MPABOBBIX aKTOB, PENIAMEHTUPYIO-
IIUX JMYHBIE HEMMYIIECTBEHHBIC MpPaBa IpakIaH, OTINYACTCS 3HAYUTEIh-
HBIM Pa3HOOOpa3ueM, YTO HE CIIOCOOCTBYET MX KOMIUIEKCHOMY HW3YYCHHUIO
U MPAKTUYCCKOMY IIPUMECHEHHUIO. B CBSI3U C 3TUM I1e1eco00pa3HO MPOBECTH
COOTBETCTBYIOIIYIO PaOOTy 10 KOHCOJIHMIAINH TTPABOBBIX HOPM, YCTaHABIIH-
BaIOIINX, [0 MCHBIICH Mepe, COBOKYITHOCTh TAKHX IIPAaB U OOIIHE ITOJIOKE-
HUS 00 UX peaau3aliy B SIHHOM HOPMATHBHOM IPABOBOM aKTE.

JlocTaTouHO MepCTIeKTUBHBIM TPEICTABIACTCS OMBIT YKPAWHCKOTO 3a-
koHomarens. [paxnanckuit kojaeke Ykpaunbl ('K Ykpaunsl) BKIItO4aeT OT-
nenpHyto KHUTY (KHHTA BTOpas), nMeHyemyto «JImgHbIe HeMMYIIIeCTBEHHBIE
mpaBa (YU3UIECKOTO JIMIA» W COACPIKAIIYI0 HOPMEI, TOCBSIICHHBIC OCHOBAM
pPeryJIMpOBaHUs U 3alIUTHl JaHHBIX MpaB. Tak, B cT. 269 'K Ykpauns! Hati-
T CBOE 3aKOHONATEIHHOE OTPAKCHNE OOMINEe MPU3HAKA JTHYHBIX HEUMYIIIe-
CTBEHHBIX MPaB U YCJIOBHs UX MPUMEHEHUSs, 3aKPEIUICHO, YTO TaKue IIpaBa
MPUHAUISKAT KOKIOMY OT POXKJIECHHUS WM I10 3aKOHY, a UX BIIAJIEHHE MPO-
JOJDKAeTCST Ha TPOTSDKEHUH BCeH JKM3HU denmoBeka. CopmepikaHue JTHIHOTO
HEUMYIIIECTBEHHOTO IPaBa OIMPECIIICTCS KaK BO3MOXKHOCTH (DU3UYIESCKOTO
JUIa CBOOOIHO, HA COOCTBEHHOE YCMOTPEHHE OMPEACIISATh CBOE ITOBEICHHE
B c(hepe 4acTHOH KU3HU.

Jst mpumepa MokHO OTMETHTH CT. 281 I'K Vkpaunsl, periiaMeHTupyo-
IIyI0 TIPaBO YeJOBEKa Ha JKM3Hb. JlaHHAs HOpMa akKyMylIHpyeT B cebe Imo-
JIO)KEHUSI O HEJOIYCTUMOCTU IMPOU3BOJIBHOTO JIMILEHHUS YEJIOBEKa KU3HU,
MIPOBEJICHHSI MEJUIIMHCKUX OTBITOB M DKCIIEPUMEHTOB, a TAK)KE CTEPUIIN3a-
nuu 0e3 corachs 4eJoBeKa. 3/1eCh COAEPIKUTCS OOIIUI 3ampeT MpOn3BOA-
cTBa ABTaHa3uu. OTIeNbHbIE HOPMBI MOCBAIIEHBI BOITPOCAM PEryJIMPOBAHUS
MIpaB Ha 30POBbE, JTMUYHYIO HETIPUKOCHOBEHHOCTH, CBOOOY, CEMBIO, OTIEKY
U TIOTICYUTEIHCTBO, OE30IACHYIO OKPYIKAIOIIYIO cpey. [Ipu aToM Ha 3aKOHO-
JIaTeJIbHOM YPOBHE MPEIIIPUHSATA MMOMBITKA KJIacCU(UKAIMH JTUIHBIX HEUMY-
IIECTBEHHBIX IPaB Yepe3 BBIACTICHNE TAKUX MTOATPYII, Kak IpaBa, o0ecreyn-
BaIOIIHE SCTECTBCHHOE CYIIECTBOBAHUE (PH3MUCCKOTO JIIA, a TAKXKE IpaBa,
00ecCIeurBaloIINe €ro COUaIbHOE ObITHE.

Taxkum 00pa3om, aHAIN3 3apyOEKHOTO 3aKOHOIATEIHCTBA TIO3BOIISCT BHI-
SIBUTh TIOJIOKHUTENBHBIA OMBIT PeryIaMEHTAIMH JINYHBIX HEUMYIIECTBEHHBIX
IpaB, 3aKJIFOYAIOIINICS B UX KOMIUICKCHOM M KOMITAKTHOM HOPMAaTHBHOM 3a-
kperuieHUH. [Ipr 3TOM MOTYEepKUBACTCS MPUOPUTET TPAKIAHCKO-IIPABOBOM
3aIUTHL: JTUYHBIE HEMMYIIECTBEHHBIC MpaBa MPOXOAAT NMEPBUUYHYIO CHUCTe-
MaTH3al{I0 B KOAW(MUIIMPOBAHHOM 3aKOHONATEIHHOM aKTe, a JajbHEHIIee
peryJiupoBaHue NOPsIKa OCYIIECTBICHUS U 3alUThI JAaHHBIX MPaB MIPOU3BO-
JIUTCSl Y’K€ Ha YPOBHE MHBIX HOPMATUBHBIX MPABOBBIX akToOB. Ciemnyer npu-
3HATh TOJOOHBIA OMBIT TMEPCIIEKTUBHBIM U PACCMOTPETH BO3MOXKHOCTH €TO
MIpUMEHEHHS B 3aKOoHOoAaTenbeTBe Pecmyonuku bemapych.
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VIIK 349.6
T.B. I'awunuxosa

O BO3MELLEHUW BPEQA, NPUYUHEHHOI O B CBA3K
C HEFATUBHbIM BO3[EACTBUEM HA OKPYXAIOLLYIO CPELY

Crareeit 102 3akona Pecnyonmuku bemapyck ot 26 HosiOps 1992 1
Ne 1982-XI1I «O6 oxpane OKpy>KaroIei cpesh» mpeaycMaTpruBaeTCs BO3Me-
IIeHYE B MTOJTHOM 00beMe Bpesia, IPUYNHEHHOTO JKU3HH, 3A0POBBIO U NMYIIe-
CTBY IpakJaH, UMYILIECTBY IOPUINUYECKUX JIUL U UMYLIECTBY, HAXOISALIEMYCs
B COOCTBEHHOCTH TOCYAAPCTBA, B PE3YIIBTATE BO3ACHCTBHS HA OKPYKAIOIIYIO
Cpe.y JIMLIOM, IPUYUHUBIIUM BPEJl, B COOTBETCTBUH C IPAXKIAHCKUM 3aKOHO-
nmarenbcTBoM PecryOnmku benapycs.

Bwmecrte ¢ Tem, rpaxkgaHckoe 3aKOHOAATENbCTBO HE MpPeAyCcMaTpUBaeT
0COOEHHOCTEH ompeieIeHNs pa3Mepa i BO3MEIIICHHS YKa3aHHOTO Bpeaa, He-
CMOTpsI Ha ero crielnpUUeCcKuii XapakTep. B HayqHBIX MyOnUKalusIX yKa3bl-
BaeTCs Ha HEPA3BUTOCTH MPABOBOTO PETYIMPOBAHHUS NAaHHOTO BOMPOCA, MC-
CIIEAYIOTCSI BO3MOYKHBIE HAlpaBlICHHSI COBEPIIECHCTBOBAHMS 3aKOHOJATENb-
CTBa I HAHOOJIee TIOTHOM peaTu3alliii YKOJIOTHIECKHX TIPaB TPaxIaH.

K crmygasm skomormdeckoro Bpena MOTYT OBITh NMPUMEHEHBI, B YacT-
HOCTH, CT. 948 1 954 I'paxnanckoro koxekca PecryOmuku Benapycs (I'K),
Kacaroluecs OTBETCTBEHHOCTH 3a BpEA, NMPUYMHEHHBIH HEATEIbHOCTHIO,
CO3/IAI0NIEH MOBBIMIEHHYIO ONACHOCT JUISl OKPYIXKAIOIIHX, a TaKke o0beMa 1
XapakTepa BO3MEIIEHHSI Bpeia, IPUYMHEHHOTO 37I0POBBIO.

B coorerctBuu co ct. 948 T'K ropuandeckue nuia v rpaxiaHe, AesTeib-
HOCTB KOTOPBIX CBSI3aHA C ITOBHIIICHHON OITACHOCTHIO JUIST OKPYKAIOIIHX (HC-
M0JIb30BaHUE TPAHCHIOPTHBIX CPECTB, MEXAaHU3MOB, MEKTPUUECKOI SHEprun
BBICOKOTO HAIPSsDKEHUS, aATOMHOM SHEPTUH, B3PHIBYATHIX BEIIECTB, CHIIbHOICH-
CTBYIOIIIMX S7I0B U T. I1.; OCYILIECTBJICHUE CTPOUTEILHON U MHOM, CBA3aHHOM C
HEIO IeTeNBHOCTH, U JIp.), 00s3aHBI BO3MECTHUTE BPE/, IPUINHECHHBIA NCTOY-
HHUKOM TIOBBIIICHHONW OMACHOCTH, €CIIM HE JOKAXYT, YTO BPEJ BO3HUK BCIEA-
CTBHE HENPEOAOJIUMON CHIIbI MJIM YMBICTIA TOTEPIIEBLIETO.

Cornacuo ct. 954 TK npu npuYrMHEHUH TPaKIaHUHY YBEUYbsl I UHOTO
MOBPEXKJEHHS 340POBbSl BO3MEILEHHUIO MOJIEKAT yTPAYeHHBIH MOTEpIEB-
UM 3apaboTOK (JIOXOM), KOTOPBIH OH UMEIN JIMOO ONPENeTICHHO MOT UMETh,
a Tak)Ke JOIMOJHUTEILHO MOHECEHHBIE PACXO/Ibl, BBI3BAHHBIE MOBPEKICHU-
€M 3/I0pOBBsI, B TOM YHCJIC PAaCXOAbl HA JICUCHHUE, JOMTOTHUTEIBHOE TTaHHe,
MIpUOOpETEeHNE JIEKapPCTBEHHBIX CPEJICTB, MPOTE3UPOBaHKE, TOCTOPOHHHUN
YXOIl, CAHATOPHO-KYPOPTHOE JICUCHUE, IPHOOPETEHNE TEXHUIECKNX CPEACTB
COLMAJIbHOW peadMIITal|1, OATOTOBKY K JPYroi mpodeccuu, eciu ycra-
HOBIICHO, YTO ITOTEPIICBIINIA HYKJaeTCSA B 3TUX BUIaX TOMOIIH U YXOZa U HE
MMEeT TIpaB Ha WX OeCIUIaTHOE MOTYICHHUE.
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MexaHu3M BO3MEILCHHUS BpeJla, IPUUMHEHHOTO 310POBBIO, €CIIH TOTep-
MIEBIIUM HE YTpadeH 3apaboToK (I0XOI), He NMPEAyCMOTPEH, MO3TOMY BO3-
MOYKHOCTB ITOJY4NTh BO3MEILICHNE BPE/a, IPUIMHEHHOTO 3/J0POBbIO, B MHBIX
Clly4asix, 110 CyTH, OTCYTCTBYET.

Bwmecte ¢ Tem, HampuMmep, Moj ACHCTBHEM 3arpsi3HAIONIMX BEIIECTB B
arMoc(epHOM BO3/IyXe B OpraHH3Me YeJOBeKa MOTYT pa3BHBATHCS MyTa-
TeHHbIE, KAaHIIEPOTeHHBIE U IpyrHue 3(P(EeKTsl B 3aBUCUMOCTH OT KOHIIEHTpa-
UM 3arps3HSAIONIETO BEIIECTBA B aTMOC(HEPHOM BO3AYXE M JUINTEIHHOCTH
BO3/ICHCTBHS, YTO TO3BOJIICT TOBOPUTH O NMPUYMHEHHH BpEla 370POBBIO,
KOTOPBIH B TEUEHHE ONPEIEICHHOTO MPOMEKYTKAa BPEMEHN MOXET OBITH HE
COTIPSDKEH C yTpaToif 3apaboTka (moxoxna). [loBBIMIeHHBIE ITyMOBEIE BO3ICH-
CTBHS BIMSIOT HA 37I0POBbHE YETIOBEKA, BBI3bIBAs 3200JICBAHMUS OPTaHOB CIIyXa,
SHIOKPUHHOW, HEPBHOU, CEPACIHO-COCYIUCTON CHCTEM, CHIDKAIOT paboTo-
CIOCOOHOCTh. B maHHOM cilyyae Bpes 340pOBBIO TAKKE MOXKET BO3HUKATH,
HO HE JI0 CTETICHU YTPaThI 3apadoTKa (I0X0/a).

CpaBHHBasI IPABOBBIE MOIXO/IbI K BO3MEILEHHIO BPEA, IPHINHEHHOTO OKPY-
JKaroIleH cpesie, 1 K BO3MEILEHHIO Bpe/ia, IPUUMHEHHOTO KU3HU 1 30POBBIO Ue-
JIOBEKAa, MOKHO OTMETHUTD, YTO 3aKOHOAATEIIb UCII0JIB30BAJT Pa3HbIC MTOAXO/bI.

Ecnmu HapyHmarTCsa SKOJIOTHICCKUEC HOPMATUBBI, CBA3aHHBIC C MPEACIIbHO
JIOITyCTUMBIM U JOIIyCTHUMBIM BO3EHCTBUEM Ha OKPYIKAIOLLYIO CPELLY, B psIE
CJyyaeB BpeJ] OKpY’Kalollel cpeie CUMTAeTCsl MPUYMHEHHBIM M MOAJIEHKUT
0e3yCIIOBHOMY BO3MELIEHHIO. JTO CIeAyeT, HOMUMO Ipodero, u3 Ilomoxe-
HUSI O TOPSIIKE MCYKMCICHUsI pa3Mepa BO3MELICHUs Bpea, NMPHYMHEHHOTO
OKpY>KaloIlleH cpeJie, 1 COCTAaBICHUS aKTa 00 YCTaHOBJICHUM (haKTa MpUYH-
HEHHs Bpeia OKpY KalolIel cpejie, yTBep K IeHHOro nocranosienueM Cose-
ta Mununctpos Pecrryonuku benapycs ot 17 ntonst 2008 . Ne 1042.

CxofiHbIe HOPMBI, KOTAA Ul KOHCTaTaluu (akTa NPUYMHEHUs Bpena
JKM3HU U 3710pOBBIO YEJIOBEKA JIOCTATOYHO HAIMYMS (DaKTa HapyLICHUS HKO-
JIOTHYECKUX HOPMAaTHUBOB, OTCYTCTBYIOT.

[Ipexncrapnsiercs, 4TO MCIOIB30BAaHWE MPUMEHHUTENHEHO K BO3MEIICHUIO
Bpela, MPUYNHEHHOTO JKU3HH U 3[J0POBBIO UEJIOBEKA, MEXaHU3Ma, CXOAHOTO
C PaBOBBIM MEXaHN3MOM BO3MEIIICHHUS Bpe/ia, TPUIMHEHHOTO OKPYIKaIOMIei
cperne, MOKeT OBITh PACCMOTPEHO KaK OJHO M3 BO3MOXHBIX 000CHOBAaHHBIX
HarpasJIeHUH Pa3BUTHS 3aKOHOJATENHCTBA B YACTH BO3MEIICHUS SKOJIOTHYE-
CKOTO Bpe/ia, IPUINHEHHOTO YEI0BEKY.

Koncraranus ¢akra npuauHEHHUS Bpea 30pOBBIO (110 aHAJIOTHU C KOH-
cTaranuer (akta MPUUMHEHHS Bpeaa OKpYyKaloIIel cpene) Moria OBl ocy-
IIECTBIIATHCS, B YACTHOCTH, BO B3aMMOCBSI3U C yCTAHOBJICHHBIMHU (pakTamu
HapyIIEHUs] HOPMaTHBOB KaueCTBA OKPY’KAIOIIEH CPEeIbl IO TEM BELIECTBAM,
BO3JICHCTBHE KOTOPBIX NMPEACTABISIET OMACHOCTh AJSI 3[0POBbsI, UTO IMOA-
TBEPKJAETCS] UMEIOLIUMUCS HAYYHBIMHU JAHHBIMH.

32

VIK 347.5
E.B. Epmonenko

O ®OPMAX, OB BEME U C[TOCOBAX BO3MELLEEHUA BPELIA
B AENUKTHbIX OBA3ATENBCTBAX

OCHOBBI [TPABOBOTO PETYJIMPOBAHUS 00513aTSILCTB BCIACACTBUE IPUIHHE-
HUS Bpena cozaepxkarcst B 1. 58 I'paxnanckoro konekca Pecnyonuku bena-
pycs (I'K), rme B cT. 933 3akpensieHo MOHATHE T€HEPATbHOTO AEIHMKTa, MO
KOTOPOMY NPUYMHEHHBIH Bpe[| A0JDKEH ObITh BO3MEIIEH B IIOJHOM 00beMe,
3a UCKITIOYCHHEM CIy4aeB, MPSMO MPeayCMOTPEHHBIX 3akoHOM. Kpome Toro,
TpaXkIaHCKOE 3aKOHOAATENBCTBO MPEAYCMATPUBACT P CHCIHAIBHBIX JIe-
JIMKTOB, B OCHOBY BBIJICJICHUA KOTOPBIX 6I)IJ'II/I ITOJIOKCHBI cneumbmca Hapy-
IaeMOT0 CYyOBbEKTHBHOTO IpaBa, 0COOEHHOCTH CyOBEKTHOIO COCTaBa 00s13a-
TCJIBCTB BCJICACTBUC MMPUIHMHECHUA BpEIa U yCHOBI/Iﬁ HaACTYIUICHUA )ICJ'IPIKTHOfI
OTBCTCTBCHHOCTH.

1. ®opma rpakaHCKO-TIPABOBOM OTBETCTBEHHOCTH OyNET 3aBHCETh OT
TUIA TPAKJAHCKO-TIPABOBBIX 0053aTEIBCTB: JOTOBOPHOTO M BHEJIOTOBOPHO-
ro. B ropunuueckoii nureparype Gosiee moapoOHO PacKphIBAIOTCS (OPMEI
JIOTOBOPHOHM OTBETCTBEHHOCTH, TaKHe KaK YOBITKH, HEYCTOHKa, MOPaJbHBIN
Bpen. B cBoro odepens, ucciaenoBaTenu ASTUKTHON OTBETCTBEHHOCTH OONb-
111e BHUMAHUS YACJSIOT CAMON KaTerOpuH «BpeJ», HeXeNn GpopMaM ero Bo3-
MCIICHUSA.

ITo o01eMy npaBUIly KaTeropus «Bpeaay Kak 0043aTelIbHOE YCIOBHE Ha-
CTYIUICHHS TPAXKAAHCKO-TIPAaBOBOI OTBETCTBEHHOCTH IOZIPa3yMeBaeT Hapy-
MEHNUE NI YMAJICHUC UMYIIECTBEHHOI'O, JINYHOI'O HCUMYIIIECTBECHHOTO IIpa-
Ba WJIN HEMATePUAJIbHOro 0j1ara cyObeKTa rpask/1IaHCKOTO IPABOOTHOLIECHHS.
B Teopun rpakgaHCKOTO IpaBa BBIACIAIOTCS JABE PasHOBUAHOCTH Bpena:
MMYILECTBEHHbII 1 HEMMYILIECTBEHHbIH. B CBOIO ouepelb, IJKOHOMUYECKAs
COCTaBJIISIIOLIAsl UMYIIECTBEHHOTO BpeJa peai30BaHa B 3aKPEIUICHHON 3a-
KOHOJIATEJIbHO KaTeropuu «yObITkn». [loHsITHE YOBITKOB, 3ahMKCHPOBaHHOE
B cT. 14 T'K, packpsiBaeTcsi yepe3 MOHsTHS «(HaKTHIECKHUEe PACXObD», KOTO-
pBIe MOTEpIIeBIIIas CTOPOHA JOJDKHA OyIeT MOHECTH 1 BOCCTAHOBIICHUS Ha-
PYIIEHHOTO MpaBa, U «yMyIIEeHHAs BBIT0/a» (HEMOIy4eHHBIE 10x0/sl). [lpn
9TOM €CIIM JUIsl JIOTOBOPHOW OTBETCTBEHHOCTH Takasi popMa BO3MEILCHHUS
BpeJa BIIOJIHE JOCTATOYHA, TO IIPU OIpeleseHH: (opM BO3MEILIeHHs Bpeaa
B paMKax JEIMKTHOW OTBETCTBEHHOCTH — HeT. IlockonmbKy Bpen B mocnen-
HEM CJlydyae MOXET TaKXKe BbIPA)KaTbCsl B IIOJHOW WIM YaCTUYHOW yTpare
TPYAOCIIOCOOHOCTH; AOMOJTHUTENBHBIX PACX0fax, MOHECEHHBIX B CBS3U C
HOBPEXK/ICHUEM 3[I0POBbsI; CMEPTH KOPMMJIbLIA; pacxojax Ha MorpedeHue.
Kpowme Toro, 3akoHO/1aTeIeM YETKO HE OIIPEe/IeieHa JOIyCTUMOCTb BO3Melle-
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HUSI TAKOM COCTABILIONIEH «yOBITKOB», KaK «yITyILIeHHas BbIroga». Hopmbl
1. 58 'K BooOIie He OmepupyroT Takol KaTeropreil, Kak YOBITKH, a eClid
OHa W HasbIBaeTcs, Hampumep, B cT. 951 I'K, ct. 957 I'K, To ucnonesyercs
COOTBETCTBEHHO Ha3BAHHBIM CTAThsIM, JTMOO B 3HAYEHUH «CIIOCOO BO3MeIllle-
HUS Bpeaa», 00 HE B MOJTHOM O0BeMe (MCHONB3yeTCs TOIBKO KaTeropus
«ymepod»). B cBoro odepenp, Hopmamu m1. 48 YroloBHO-IPOIECCYaTbHOTO
koznekca Pecryonmkn benapycs (VIIK) Gonee uetko onpeneneH o0beM BO3-
MEIIaeMOoro BpeJa, IPHYMHEHHOTO (PU3NYECKOMY HIIH I0PUANYECKOMY JIUILY
HE3aKOHHBIMH JICHCTBUSIMU OpraHa, BEIyILEro yroJIoBHeIA mnpouecc. Tak,
4. 4 ct. 460 VIIK onpeneneHo, 4yTo, B paMKaxX BO3MELIEHUS MOTEPIEBLINM
UMYIIECTBEHHOTO BpeJia, YMyIIeHHAs BBITOa BO3MEIICHHUIO HE MOJICKHUT.
B ct. 939 T'K TOX€CTBEHHON HOPMBI HE COAEPHKHUTCS, TOBOPUTCS TOJIBKO O
HEOOXOANMOCTH BO3MEIIEHNSI IPUUMHEHHOTO Bpena. bonee Toro, Bo3HUKaA-
€T BOIPOC: €CIIM KaTeropus «yObITKW» U OyleT MPUMEHSTHCS, TO B KaKOM
o0beMe M NMPUMEHUTEIBHO K KaKUM U3 COCTABOB CIEIHAIBHBIX JEIUKTOB?
ITonaraem, 4ro Takas ¢opMa JETHUKTHONH OTBETCTBEHHOCTH B 3aBHUCHMOCTHU
OT KaTeropHH CIEIHAIBHOTO AEIHKTa OyleT ONpeAeisThCs MO-pasHOMYy U
JoJKHA OBITH omperneneHa B Hopmax ['K.

HeunMyiiecTBeHHBIN Bpell B TEOPUH I'PAXKAAHCKOTO MpaBa MOXKET UMETh
JBe (hOPMBI: BpeJ] MOPAJIbHBIH, MO/l KOTOPBIM IIOHUMAIOTCSI HDAaBCTBEHHBIE 1
¢usnuecKkue cTpafgaHus PU3NIECKOTO JINNA; BPeJ] PEIyTaluOHHbBIH, TPUIHN-
HEHHBIH JIeJIOBOW pernyTaluy Kak pU3NIecKoro, Tak U FOPHIUUECKOTO JIUIIA.

2. Bpen kak o0s3aTenbHOE YCIOBHE HACTYIUICHHS! JEIMKTHON OTBET-
CTBEHHOCTH JIOJKEH OBITh BO3MEILIEH 10 O0IIEMY MPaBUITy B ITOJTHOM 00b-
eme, uto npegycmorpero 1. 1 ct. 933 I'K. OxHako, Ha Halll B3NS, JaHHOE
TpebOoBaHUE SIBISIETCS] OTPAKCHUEM JKEJTAEMOIo pes3yibTara, a He JeHCTBH-
TENILHOI €ro OIIEHKH, MOCKOJIBKY HEBO3MOKHO OOBbEKTHBHO OLIEHHUTH Ty CTe-
MICHb yMaJICHHUS] UMYILIECTBEHHOTO, JITYHOTO HEUMYILIECTBEHHOTO NpaBa Win
HEMaTepHaIbHOTO Onara, KOTOpble IPUYNHEHBI oTepreniemMy. Kak MokHO
B JICHCTBUTEIBHOCTH OLIEHUTh 00bEM BO3MEIAEMOro BpeJia B CBSI3U C TOTe-
peii kopMmtbla? B naHHOM citydae 3aKoHOaTeNIeM MPEyCMOTPEH TaKoH 11o-
PSIIOK OmpesieIeHust 00beMa BO3MEIIEHHs BPea, KOTOPBIM HanOoee OTHO
3alIMIIAIOTCS TpaBa M 3aKOHHBIE HHTEPECHI JIUIL, PU3HAHHBIX MMOHECIIUMU
yuepo B pe3ynbrare CMEpTH KOPMIJIbIIA.

I'K npenycmarpuBaeT 0COOEHHOCTH BO3MEIICHHS Bpelia B 3aBUCUMOCTH
OT HAJIMYMS MM OTCYTCTBHSI BUHBI IOTEPIIEBIIEIO U UMYIIECTBEHHOIO MO-
JIOKEHMsI MIPUYMHHUTEINS BPEAa M MOTEpIeBIIero. Tak, MpUYMHUTENL Bpeaa
MOXXET OBITh OCBOOOYK/IEH CYJIOM OT BO3MEILEHHS BpeJla KaK YacTHYHO, TaK
u B morHOM o0beMe. Hopmer ct. 952 T'K, Ha nepBbIii B3I, YETKO OIIpe/e-
JISIFOT 00BbEM BO3MEIIAEMOTO BPEIa B HA3BAHHBIX CIy4asiX, OJHAKO BO3HUKACT
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BOIIPOC: K KAKUM CIIy4asiM OHU IpUMeHUMBI? K criennanbHbIM IeIMKTaM Win
k reHepasnibHOMY? [Ipencrapmnsercs, 4to Takas oOIIas HopMa JOJKHA MIMETh
MecTo U copepkarbes B ¢T. 933 'K, u ycTaHaBIMBATH PaBHJIa ONPEICICHUS
o0beMa BO3MeNaeMoro Bpea.

3. Kareropus «cmoco0» BO3MeIIeHUS Bpeaa HEKOPPEKTHO NCIONb3YeTCs
3akoHonareneM B Ha3BaHuu cT. 951 I'K. Tak, comep:kaHue HOpPMBI TOBOPUT
HaM HE TOJBKO O TaKOM CIoco0e BO3MEIICHHsI MPUYHHEHHOTO Bpeaa, Kak
BO3MEIIIEHHE €TO B HATYPE, HO M O TaKOW (opMe IEIUKTHONH OTBETCTBEHHO-
cTH, Kak yowiTku. [lonaraem, B Ha3BaHue u conepxanue ct. 951 I'K Heod-
XOIMMO BHECTH M3MCHEHUS U JIOTOJHEHHS, IIPEIYCMOTPEB HHEIE, TTOMHUMO
«yOBITKOBY, (DOPMBI IETMKTHON OTBETCTBEHHOCTH.

Crnioco0 Bo3MmeneHus Bpena OyJeT 3aBUCETh OT (GOpPMBI JCIUKTHOM OT-
BETCTBEHHOCTH. TaK, €CIIF TOBOPHUTH O CIIOCO0aX BO3MEIICHHST HEUMYIIIECTBEH-
HOTO Bpelia, TO OHHM OyayT CIIEIYIOLUIMMHU: KOMIIEHCAIUs MOPAJIbHOrO Bpena,
KOTOpasi OCYIIECTBISICTCS B ACHEKHOU (opme 1o mpasmwiaM 4. | cr. 152 T'K,
m 1 ct. 970TK u 1. 2 c1. 465 VIIK, a Taxke MOXKET BBIpaXKaTbCs MPUHE-
ceHrneM (usnyeckoMy JiMIy O(UIMAIBHBIX W3BUHEHWH 3a MPUYMHEHHBIN
BpeIl U HAIMPABICHUEM TI0 TPEOOBaHHUIO (PH3MUYECKOTO JIUIIA, €T0 3aKOHHOTO
npeAcTaBuTels (HacAeIHUKA) B CPOK JI0 ACCSTH THEH COOOIIeHUs 00 OTMEHE
HE3aKOHHBIX PEIICHUH 110 MECTY ero padoThl, CITy>KObI, yueObl MIIH JKUTEIb-
CTBa; BO3MEIICHNE PEIyTAI[HIOHHOTO Bpe/a ITyTeM OMyOJIMKOBAHUS OIIPOBEP-
YKEHUsI TIOpoYaIiX (pU3NYECKOe WM I0PUANYECKOE JIMIO CBEICHUH B Cpe-
CTBaX MacCOBOH MH(OPMAIIIH, €CITH TaKHAE CBEACHUS OBLIN OITyOINKOBAaHBI B
XO0JIe TOCYAeOHOTO MK CyIeOHOTO MIPOM3BOACTBA 110 YTOIOBHOMY A€y (4. 3
ct. 466 YIIK).

Crioco0bI BO3MEIIEHHS UMYIIIECTBEHHOTO Bpeia MOTYT OBITH CIICTYFOIIH-
MH. YOBITKM MOTYT BO3MEIIATHCSl B Harype (IPEeloCTaBUTh BEIllb TOTO JKe
pozia M KavyecTBa, UCIIPABUTh MOBPEKICHHYIO BEIIb U T. I1.) WIN B JICHEXK-
HOM (opme, KorJja BOCCTAHOBUTH BEIlb B HATYpe HE IPEICTABISETCS BO3-
MOXXHBIM; BpeJl, IPUYNHEHHBIN 30POBBbIO (PU3NYECKOTO JIMIA, BO3MEIACT-
Csl IyTeM B3BICKAHUS C NMPUYMHHUTENS YTPA4eHHOTO 3apaboTKa B MOPSIKE,
MIPEAYCMOTPEHHOM CT. 956964 'K, pacxo/pl Ha BOCCTaHOBJIEHHE 37I0POBbS — B
JICHEeXKHOH popMe B mopsijike, nmpearycMorpeHHoM 11. 1 ct. 964 T'K, Bpen, npu-
YHMHEHHBI CMEPTHIO KOPMUIIBIIA, — B pa3Mepe TOH J0NM 3apadoTka (10Xo/a)
yMepIIero, KOTOPyIo JIMIA, TPU3HAHHBIE TTOHECUIMMH YIIEpO B pe3yibrare
CMEpTH KOPMMWJIbIIA, UMEJH TIPH €T0 XXM3HHU, OINPEAEIIeMOl MO MpaBuiam
cT. 955 I'K u ct. 958 T'K, pacxonsr Ha morpedeHne — B IeHEKHOU Gopme B
HopsiZIKe, MpeTycMOTpeHHOM cT. 963 I'K.

B 3akitouenue crout otMeTuTh caeayrouiee. Ananuz HopM 1. 58 I'K no-
3BOJIMJ C/AETATh BBIBOA O TOM, YTO HOPMATHUBHBIE MOJIOKEHUS O AETHKTHBIX
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00s13aTeNbCTBAX HE OTIMYAIOTCS YETKOW CTPYKTYpOH, HE OTPa)karoT yCTo-
SBIIETOCS, MPU3HAHHOTO IOKTPHHAIBHOTO IOIXOIa O CHUCTEME TeHepajb-
HOTO JICIIMKTa, B CBOIO OYepellb, HayKa IPakKIaHCKOTO TpaBa JODKHA YeTKO
OIPEACINTh CreU(UKy BO3MENIEHUS Bpea B ACIUKTHBIX 0053aTelIbCTBaX.
B macrostimee Bpemsi TpeOyeTcs BHeCEHHE M3MEHEHWH W JOMONHECHHUH B
1. 58 'K otHOCUTENnBHO QOpM, 0OBEMa U CITIOCOOOB BO3MEIICHHUS Bpea B
JISTIMKTHBIX 00513aTeIbCTBAX.

VK 351.51
E.M. E¢ppemenxo

O HEMOUMEHOBAHHbIX
B 3AKOHOAATENbCTBE PECIMYB/IUKN BENAPYCb
NPUHLUMNAX TPAXXAAHCKO-NPABOBON OTBETCTBEHHOCTU

[IpuHIMTAM Tpa’kIaHCKO-IIPABOBON OTBETCTBEHHOCTH IOCBSIIICHO 3Ha-
YUTENBHOE KOJIMYECTBO HAYYHBIX HCCIENOBaHMU. JTO TpeacTaBiIseTCs
OIIPaBaHHBIM, OCKOJIbKY B MH(OPMAIIMOHHOM OOIIECTBE B JIN YAACTCS
n36exarb MpoOeIOB B 3aKOHOATEIHLCTBE B CHITY TTOCTOSTHHBIX U OBICTPBIX CO-
[IUATBHBIX TpaHC(hOpPMaIuil, HaIpuUMep, MOSIBICHUS HOBBIX IIU(PPOBBIX 00b-
€KTOB TpakJaHCKHX mpaB. Kak u3BecTHO, B ciaydyae oOHapy)eHHs MpoOenoB
OZIHUM U3 BO3MOXKHBIX CITOCOOOB MIX MPEOJIOJICHHSI BBICTYIIAET MCIIOJIb30Ba-
HHUE UHCTUTYTA aHAJIOTUH NIPaBa, MPH ITOM MPUHIHIIBI TPABOBOTO PETYIUPO-
BaHMs OOLIECTBEHHBIX OTHOIIECHHUH BBICTYIIAIOT B KAYECTBE €r0 HCTOUHHKOB.

JIOTIOJTHUTENIFHOTO HAyYHOTO BHUMAaHUS TPeOyIOT Te OCHOBHBIE Havaja,
KOTOpBIE€ HE 3aKpeIUIeHbl HOPMATHBHO B CT. 2 I'pakaaHckoro kojekca Pe-
ciyonuku benapycs (I'K), HO B TO e BpeMsi IMEIOT B)KHOE 3HAUCHUE IS
BBISIBJICHUSI CMBICIIA U JTyXa TPakJaHCKO-TIPABOBOTO PETYJIMPOBaHMs 001Ie-
CTBEHHBIX OTHOILEHWH, B MEPBYIO OYEpE/lb, B KOHTEKCTE peaau3alld Mep
rOCYIapCTBEHHOIO MPUHYKICHUS.

B kxadecTBe TaKOBBIX I1€JIECO00Pa3HO PACCMOTPETh MIPHUHIIMITH COpa3Mep-
HOCTH U TIPAaBOBOI1 ONPEEICHHOCTH.

1. B oTedecTBEeHHOM TPa)XJaHCKOM IIpaBe OTCYTCTBYET €IMHAsI TEpMH-
HOJIOTHS B TIPAaBOBOM 3aKpEIJICHUH COPa3MEPHOCTH KaK OCHOBHOTO Hadaia
TPa’KAaHCKO-MIPABOBOTO PEryJIMPOBAHUS OOIIECTBEHHBIX OTHOIIEHWH. Mc-
TI0JTb3yEeMBbIE Hapsily ¢ COPa3MEPHOCTBIO MOHSTHUS «IIPOTIOPIHOHATIBHOCTEY,
«COOTHOCHUMOCTBY, «CIIPABEUTMBOCTH» MO3BOJISIOT PACHINPUTH 00BEM IIpa-
BONPUMEHUTEIHLHOTO YCMOTPEHHUSI, YTO HE BCET/Ia COMIACYETCS C CYIIHOCTBIO
1 COIEP)KaHUEM I'PaXKIAHCKO-TIPABOBOTO PETYINPOBAHMSL.

Copa3MepHOCTh ¥ MPONOPLIHOHATBHOCTD B YACTHOM IIPaBe (B OTINYNE
OT MyOJIIMYHOI0) HE JOJDKHBI PACCMAaTPHUBATHCS B KAUECTBE CHHOHMMOB. Tpe-
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0OBaHME HEAMCKPUMUHAIINK W PABCHCTBA YYACTHUKOB YACTHOIIPABOBBIX OT-
HOIIICHUU B psiJie CIIy4yaeB MPEANOiaraeT OTKa3 OT MPONOPIUOHAIBLHON 3a-
BHCHUMOCTH, HalIpUMEp, B CIIy4yac 3allUThI IPaB U 3aKOHHBIX HHTCPECOB Clia-
001 CTOPOHEI TOTOBOpa. Mephl IPHHYKICHUS, IPUMECHSIEMbIC B OTHOLIICHUN
BHHOBHOI CTOPOHBI, HE BCErAa OyAyT MPOMOPIHMOHAIBHBI IPUIHHCHHOMY
BpeIly IPOTUBHOW CTOPOHE, TOTNA Kak TpPeOOBaHUE COPA3MEPHOCTH JTOIDKHO
OBITH BBITIOTHEHO B KOHTEKCTE PealN3alliy IPUHITUITA CIIPABEIITHBOCTH.

B pamkax peanm3aniu MPUHIKIA COPA3MEPHOCTH CIIEAYET TakXke 00-
paTuTh BHIMAaHUC Ha CICAYIONINE MPOOIEMBI, TPeOYIOMHE COBEPIICHCTBO-
BaHUS aKTOB T'PaKTAHCKOTO 3aKOHONATEIhCTBA B CHIIY MX HECOOTBETCTBHUS
CMBICITY H AyXy TpakIaHCKO-TIPABOBOTO PETYAHMPOBAHUS OTHOIICHHH.

Kak y»xe HeomHOKpaTHO MOTIEPKUBAIOCH B Ps/IC HCCICIOBAHINA, HETOIY-
CTHEMOCTH BO3JIO’KEHHSI HA TPaKIaHNHA, 32 KOTOPHIM 10 BHHE TOCYJapCTBEH-
HOTO OpTaHa, OpraHa MECTHOTO YIIPABICHHUSA U CAMOYIIPABICHUS, a TAKKE FX
JOJDKHOCTHBIX JIMII OITHOOYHO TMPH3HAHO TO WIIM HHOE MPABO, BCEH MOTHOTHI
HEOIArONpPUATHBIX TTOCIEICTBUHN, CBI3aHHBIX C YCTAHOBJIEHHEM TaKOH OIINO-
KM, ¥ HEOOXOAMMOCTh OOECIEeUEHHs HA/JIeKAIIMX TapaHTHH 3allUThl ero
MpaB ¥ 3aKOHHBIX HHTEPECOB C YUETOM XapaKTepa OLTHOKH, CPOKa, MPOIIE/-
1Ier0 C MOMEHTA MPUOOPETCHNUS ITPaBa, 3HAUUMOCTH MOy YCHUS KOHKPETHBIX
OJar Jis ypOBHsI )KU3HU KOHKPETHBIX CyObeKTOB. CiieyeT MoAUYepKHY Th, YTO
Ba)XHOCTb JIAHHOTO MPHUHITUIA JIJIs1 TPAXKIaHCKOTO MpaBa 3aKJI04aeTCs B BbI-
0ope W peanu3aluud Mep MPaBOMEPHOrO (B TOM YHCIEC TOCYIapCTBCHHOTO)
MIPUHYKICHUS, OTIPaBIAHHOCTH IPUHYIUTEIHHOTO IPEKPaIICHHS TpaBa co0-
CTBEHHOCTH Y UHBIX BEIIIHBIX MPAB U T. JI.

2. VccnenoBanue peaiv3aluy MPUHIMIA PABOBOW ONPEEIIEHHOCTH B
rpakIaHCKOM 3aKOHonareabcTBe Pecnyonuku benapychk ¢ mo3unuii cuctem-
HOTO aHaJIn3a TpeOyeT TakkKe 00paTUTh BHUMAHKE Ha CIICTYFOIIUE IIPOOICMBL.
B cootBercTBuu c 11. 5 cT. 2 3akona Pecniyonuku benapych ot 17 utons 2018 1.
Ne 130-3 «O HOpMATUBHBIX MPABOBBIX aKTaX» K 3aKOHOAATEIbHBIM aKTam
otHocsTes Koncturynus PecryOnuku benapych v nHBIC 3aKOHBI, IEKPETHI U
ykassl [IpesunenTa Pecryonuku benapycs. Bmecte ¢ TeM, kak mpeacTaBis-
etcs, B 'K TepMUHBI «3aKOHOJATEIbHBIC aKThD U «aKTHl 3aKOHOAATEIIECTBAY
HE BCeT/Ia HCITOTIB3YIOTCS 000CHOBAHHO.

Ocoboe 3HaueHHE JaHHAs MpodieMa MPHOOPETaeT B ciIydyae peaTnu3alii
Mep TPaKTAHCKO-TIPABOBOTO TPHHYKICHHSA, IMPEkKAE BCETO TPakITaHCKO-
MIPaBOBOW OTBETCTBEHHOCTH. AKCHOMATHYHO, YTO €€ HEeIOCTATOYHO OIIpe-
JIeIeHHAsE TIPAaBOBasl PErIaMEHTAlHs CIIOCOOCTBYET OCIIAOJICHHIO IPABOIIO-
psKa U CONEHCTBYET HEHCIOIHEHUIO IN00 HeHaIeKAIIeMy HCIIOIHEHUIO
o0s3aTensCcTB. BMecTe ¢ TeM mprUXoauTCs KOHCTaTHPOBaTh, YTO TpeOoBaHME
MIPaBOBOW OMPEIEICHHOCTH He o0OecreynBaeTcs B mMoaHOM oObeme. Tak, B
coorBercTBHU C II. 1 ¢T. 371 I'K 1m0 OTIHenpHBIM BHAAM 00S13aTEILCTB U I10
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00s13aTeNbCTBAM, CBSI3aHHBIM C OIIPEZCICHHBIM POJIOM JICSITEIBHOCTH, 3AKO-
HOOamenbCcmeom MOXKET OBITh OrpaHMYEHO MPAaBO Ha MOJHOE BO3MEIICHHE
yOBITKOB (OrpaHWYEHHas OTBETCTBEHHOCTH). 3HAYMMOCTh OTPAaHUUYECHHUS OT-
BETCTBEHHOCTH B IPAKAAHCKO-IIPABOBOM PETYINPOBAHIH OOIIECTBEHHBIX OT-
HOLIEHUH OeccriopHa, BMECTE C TEM B BBIIICYKa3aHHOW CTaThe UCIIOIb30BaH-
HBI TEPMUH «3aKOHO/ATEIHCTBO» IPEAIOIaraeT BO3MOXKHOCTh OTpaHHYe-
HUS TPaXKTAaHCKO-TIPABOBOW OTBETCTBCHHOCTH JIFOOBIM aKTOM T'PaKTaHCKOTO
3aKOHONATEIHCTBA, YTO BPS[ JIH OMpPaBAaHO. [IpencTaBiseTcs, 9TO BO3ZMOXK-
HOCTH TaKOTO OTpaHUYCHU NOJDKHA OBITH IPEITyCMOTPEHA TOIHKO 3aKOHA-
mu Pecnyonmku Benmapycs, nekperamu u ykasamu [Ipesunenta PecryOnuku
Benapych, a He akTaMH MHUHUCTEPCTB M BEIOMCTB. B CBSI3M ¢ 3TUM yKa3aH-
Hyt0 HOpMY T1. | ¢T. 371 'K HeoOXonnMO U3IOKUTH B CIEAYIOMIEH peaaKIInu
«1. ITo oTnensHBIM BHIAM 0053aTEIHCTB M MO 00sI3aTEIbCTBAM, CBSI3aHHBIM C
OTIPEICIIEHHBIM POAOM NESITeIbHOCTH, 3AKOHOOAMENbHbIMU AKIMAMU MOXKET
OBITH OTPAaHUYEHO IIPABO HA TIOJHOE BO3MEIICHHE YOBITKOB (OTpaHWYCHHAS
OTBETCTBEHHOCTH)», UTO 00JIee MOJTHO OYyIeT COOTBETCTBOBATH PEaTH3AINN
MIPUHIUIIA TIPABOBOM OMPENEICHHOCTH B TPaKTAHCKOM 3aKOHOIATEIHCTBE
Pecniybnuku benapych. Enie omHUM HIITIOCTPAaIMOHHBIM IPUMEPOM MOXKET
CITY’)XUTh HOpMa, n3yiockeHHast B 4. 1 . 1 cT. 372 T'K, B COOTBETCTBHUH € KOTO-
PO¥ JINII0, HE UCTIOJIHHUBIIIEE 00513aTEbCTBO JINOO MCIOIHUBIIEE €r0 HeHa/ -
JICXKaAIuM 06p330M, HECCT OTBECTCTBCHHOCTH NPU HAJIWYWHN BUHBI (yMI)ICJ'Ia
WM HEOCTOPOXKHOCTH), KPOME CITy4aeB, KOT/Ia 3aKOHOOAmenbCmeoM I J10-
TOBOPOM IMPEAYCMOTPCHBI MHBIC OCHOBaHUSA OTBETCTBCHHOCTHU. Amnanorny-
Hasl apryMeHTaI¥st IPUBOUT K BBIBOAY O TOM, YTO UCITOJIb30BAaHHBIA TEPMHUH
«3aKOHO/IATEIIbCTBOY JIOJDKEH OBITh 3aMEHEH TEPMHUHOM «3aKOHO/ATENIbHBIC
aKTbI». BeiecTBre Takoro moaxosa K NpaBoBOW perfiaMeHTay 00IMX Mo-
JIO)KEHUH 00513aTeIbCTBEHHOTO 1TPaBa B IPaXKJaHCKO-IIPABOBOM PETYJIHPOBa-
HUH OT/AEJBHBIX BUIOB 0053aTEIBbCTB B YACTH OTBETCTBEHHOCTH 32 MX HEHUC-
TIOJTHEHHE JTM00 HeHaJIe)Kalllee HCIOIHEHNE 3aKOHOMEPHO TPOCIIeKHUBACTCS
TOT K€ TIOJIXO0/] 3aKOHO/IaTelIsl, KOTOPBI TpeOyeT COBEpIIEHCTBOBAHHSI.

VK 351.746.2
HU.C. Kanneposuu

IOPUAMYECKAA OTBETCTBEHHOCTb 5
B MPOLIECCE NNULEEH3WOHHBIX NPABOOTHOLUEHWX
B COEPE OXPAHHOWN AEATENBHOCTH

OxpaHHas eATeNbHOCTh BXOAUT B YHCIIO BUJOB AEATEIBHOCTH, JHUIIEH-
3MPOBaHUE KOTOPBIX OCYILECTBISIETCSI B MHTEpecax HallMOHalbHOW Oe3omac-
HOCTH, OOILIIECTBEHHOI'O MTOPSIJIKA, 3aIIUTHI ITPaB ¥ CBOOOJ IPakaH.
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[IpeameTom HccienoBaHMs SIBISIFOTCS] IPUUMHBI BOSHUKHOBEHHS Kajlod B
JIMIIEH3MOHHBIX IPABOOTHOIICHHSX B Chepe OXpPaHHOI AEATEIBHOCTH, TAKIKE
POJIb PYKOBOMTEIISI OPraHOB BHYTPEHHUX JIEJI B TIPOLIECCE MX MUHUMH3ALUH
U TIOJ/IEPYKaHUM UMHJDKA KOHTPOJIMPYIOIIEro OpraHa; COBEpIICHCTBOBAHHE
HOpPM 3aKoHozaTesbeTBa Pecnyonukn benapych; u3yueHne Hay4qHbIX paszpa-
60TOK B chepe NpaBOBBIX OTHOLICHWH, CKJIA/IBIBAIOIIUXCS B CBSI3U C PETy-
JIMPOBAHHEM IOPSI/IKA JINIIEH3NOHHOM JIesITeIbHOCTH, I0PUANYECKasi OTBET-
CTBEHHOCTH CTOPOH Ha3BaHHOMW JIESATEIBHOCTH.

JKanoOpbl, kak siBeHKE B cepe JUIEH3NOHHBIX IPAaBOOTHOIICHHH, B CBO-
€M OOJIBIIMHCTBE MPE/ICTABIICHBI:

Ha sieiicTBus (Oe3/1eiCTBYS) JIMIEH3UPYIOLIEro OpraHa B paMKax peau-
3alMM KOHTPOJBHBIX (YHKUMI (B BBILIECTOSIINI OpraH, BBIIIECTOSIIEMY
JIOJDKHOCTHOMY JIUILY, B TIPOKYPATypy, ITyTE€M I0Ja4H >KaJlo0bl B CY/);

NPUMEHEHNE JIMIEH3UPYIOIUM OPraHOM K JIMIIEH3uaraM Mep BO3JeH-
CTBHS (IIPUOCTAHOBIICHNE JICHCTBHS, aHHYJIMPOBAHHE JIUIICH3UH);

neictBus (Oe3nelicTBrsl) JMIeH3nara ()kajsoObl CO CTOPOHBI 3aKa3yHKa
YCIIyT JIMIEH3Mara, IOPUIMYECKOTO JIMIA-KOHKYPEHTA);

JeUCTBHS (DU3MUYECKOTO JIMNA, HWHAWBUIYaJIbHOTO IPEANPUHUMATEIS,
IOPUMYECKOTO JIMIA, HAPYIIAIOIIEro 3aKOHO/IATEILCTBO B cepe JIHLEH3H-
pOBaHMS;

oO>kasioBaHKe (ONPOTECTOBAHKE) IIOCTAHOBJICHHUH 110 JiesiaM 00 aJIMUHU-
CTPaTUBHBIX [IPAaBOHAPYNICHHSX (HapylIEHUE YCIOBHH M TPaBUI OXPaHHOMH
JeSITeNIbHOCTH, HE3aKOHHAs! IIPEAIPUHUMATEIbCKAs eI TeIbHOCTD);

HaJ[30pHast kKajoba Ha cyaeOHbIe MOCTAHOBIICHNUS 110 JiejiaM 00 aJIMUHH-
CTPaTUBHBIX [TPABOHAPYIICHUSIX.

C 1 oxts16pst 2019 . Betynuu B cuity nosioxkenust Ykasa [Ipesunenra Pe-
cnyonuku benapych ot 2 cenTsiopst 2019 r. Ne 326 «O coBepiieHCTBOBAaHUU
JIMLIEH3UPOBaHMsD. BeliencTBre M3MeHeHUH He MoIeKaT JIMIIEH3UPOBAHHIO
JIBa M3 TPEX BHUJIOB OXPAHHOW JIESITEIILHOCTH: OXpaHa FOPHINUECKUM JIMIIOM
CBOMX paOOTHHMKOB; OXpaHa FOPUIMYECKUM JIMIIOM INPHHAIICKALINX eMy
00BEKTOB (MMYIIIECTBA).

Vka3 [Ipesnnenta Pecniyonuku Benapyck ot 16 okrsiops 2017 . Ne 376
«O Mepax 10 COBEpLICHCTBOBAHUIO KOHTPOJIBHON (Ha30pHOM) JesITebHO-
cti» (nanee — Ykaz Ne 376) mpeaycMarprBaeT CMEICHHE aKIIEHTa B Jes-
TEJILHOCTH KOHTPOJIMPYIOIIMX OPraHOB C IIPOBEPKU Ha NMPOPHUIAKTHKY, BBO-
JIUT IPUMEHEHHE BMECTO ITPOBEPOK MEPONPUATHI TEXHUYECKOTO (TEXHOJIO-
THYECKOT0, TOBEPOYHOI0) XapakTepa.

Ykazom Ne 376 BBeZieHbI HOBbIE IPUHLIUAIIBI KOHTPOJIS:

HE3aKOHHOE BMEUIATEIbCTBO B JICATEIBHOCTh IPOBEPSEMOTO CyObeKTa
3amperaeTcs: ¥ BjIeYeT NPUBJICYCHUE JIODPKHOCTHBIX JIUIL KOHTPOJIUPYIOIIUX
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(Haa30pHBIX) OPraHOB K YCTaHOBJIIEHHOM 3aKOHO/IATEIbHBIMK aKTaM1 OTBET-
CTBEHHOCTH;

B CIIy4ae HESICHOCTH WM HEYETKOCTH MPEANHCAHUI aKkTa 3aKOHOAATEINb-
CTBa PELICHUS JOJDKHBI IPHHUMATHCS B TIOJIB3Y ITPOBEPSIEMOTO CYyOBEKTa.

Bwmecre ¢ Tem B HacTosIIee BpeMs MPaKTHIECKH HE YPETryIUpOBaH IIPaBo-
BOI MEXaHU3M OCYIIECTBICHHUS MEPOTPUATHIA TEXHHUECKOTO (TEXHOIOTHYe-
CKOT0, TIOBEPOYHOT'0) XapaKTepa, 3aMEHUBIIUX IIPOBEPKHU B paMKaX JTUIICH3H-
OHHOTO KOHTpOJsl. OTCYTCTBYIOT UETKUE OCHOBAHMS AJIsl IPOBEAECHUS TAKOIO
poia MEpONpUSTHH.

3T0 00CTOSITENBCTBO JAET OCHOBAHUS ITPEAIOJararh, 4To B JJaJIbHEUIIEM
B XOJIE OLICHKH COOJIOACHUs OpraHu3alisIMHU, UX 000COOIEHHBIMHU TTOpa3-
JIENICHISIMHA YCIOBUI 1 TPaBWJI OCYIISCTBICHHUS OXPAHHOH NEsTEIHHOCTH,
OyAyT IMETh MECTO CIIOPHBIE CUTYaIllH.

C 1 oktsa6ps 2019 1. yrpatunm cuiy OTAETbHBIE HOPMATHBHBIE IIPaBO-
BBIC aKThI, OIMPEICIAIONINE TOPSIOK y4eTa IOPUINYSCKUX JIHI, OCYIIECT-
BIISIFOIIMX OXPaHy CBOMX PAOOTHUKOB JIMOO MPUHAICKAIIUX €My OOBEKTOB
(uMy1iecTBa), a TaKke He0OXoANMBIE TPEOOBAHMS K OXpPAaHHUKAM, YTO TaKKe
CYIIECTBEHHO OCJIOKHSET MpenyNnpekIeHne HeMpaBOMEPHBIX ASHCTBHUH cO
CTOPOHBI IOPUINYECKHX JIHII, MIPOIECC JAOKA3bIBAHUS HAPYIICHUH U TOBBI-
I1aeT BEPOSITHOCTH 00XKaJIOBAaHUS MPHHATHIX PEIICHUH B paMKax OCYIIECT-
BJICHUS BBIIIICHA3BAHHBIX MEPOTIPUSATHH.

B sT0#i CBSI3M JIMUEH3MOHHO-KOHTPOJIBHBIM MOApa3AeieHneM MMHCKOM
o0lTlacTH BHEIPEHA CHCTEMa MEpOIPHSTHH, HAIpaBICHHAas Ha Ipeayrpe-
JKJICHUC HapYIICHUH B chepe OXpaHHOU JEATEIIEHOCTH, IIOBBIIICHAC YPOBHS
MIOATOTOBKH paOOTHHUKOB JIMLIEH3HATOB, pa3padaThiBAOTCs MIPEIIOKEHUS 10
COBEpPILEHCTBOBAHUIO 3aKOHOJATENIBCTBA, B TOM YHCIIE IO BHJAM OXPaHHOMN
JeSITeTbHOCTH, HCKITIOUEHHBIM U3 TUIICH3MOHHOTO KOHTPOJIS, 4TO B IOCIIENY-
IOIIIEM COKPATHUT KOIWYECTBO MPABOBBIX KOJITH3UH U TPETCH3UH YYaCTHUKOB
JTUTICH3NOHHBIX IPAaBOOTHOIICHHH.

Jluyen3uoHHO-KOHMPONbHLIM noOpasoeieHuem Jlenapmamenma oxXpansl
Mumnckoii obnacmu npu cooeticmsuu I 1agnoeo ynpasnenus no oopazoeanuro
Muncrozo 0bracmuo2o ucnonHumenbHo2o kovumema ¢ dexkaope 2018 e. pea-
JU306aH Nepeblll 6 pecnybiuKe NPoeKkm 6 npocpamme 00yuauje2o Konca-
MUHea N0 BONPOCAM, CEA3AHHBIM C OP2AHU3AYUE OXPAHHOU OesIMeNTbHOCIU
6 yupedcoenusix obpazosanusi Munckoii obnacmu. Peanusayust npoexma na
meppumopuu oonacmu npoooadicena 8 2019 e.

Pa3BuTre HOBBIX TEXHOJOTHH BIIEYET TPEATIOKEHHE Ha PBHIHKE HOBBIX
BHJIOB OXPaHHBIX YCIyT. HekoToprle HampaBlIeHHS B HACTOSIIUN MOMEHT
HEBO3MOJKHO KOHTPOJIIPOBATH BBHUIY OTCYTCTBHUSI TOYHBIX (POPMYIHPOBOK
IpeaMeTa KOHTPOJIS B 3aKOHOATEIbCTBE.

Tax, 6 uwacmuocmu, omcymcmeyem OOHO3HAYHOE MHEHUe No pacnpo-
CMPAHeHUuIo 0elicmsus TUYEeH3UOHHO20 3AKOHOOAMeNbCmed 8 OMHOUleHUU
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OKA3aHUsL YCye no 060pyO0BAHUIO TUDMOE, BXOOHBIX 2PYNI MHO2OKEAPMUD-
HBIX 0OMO8 CUCTEMAMU BUOEOHAOTIO0EHUsL.

B uHTEpecax pyKkoBoguTElNEH JIMIEH3UPYOLIET0 OpraHa OCyIeCTBIISTh
TaKKe B3aUMOJICHCTBIE ¢ PYKOBOAUTEISIMUA UHBIX CITYKO M BEOMCTB. Yd4a-
CTHE CHenuaTicToB JlenmapraMeHTa oXpaHbl HE BCEIia MPeayCMOTPEHO Me-
XaHU3MaMH Pean3alyy MPorpaMM, HAMPSIMYI0 3aTParuBalONIUX HHTEPECHI
KOHTPOJIMPYIOIIEro opraHa. Bmecre ¢ Tem 3TO BiMseT Ha 0OOCHOBaHHOE
BO3HUKHOBEHHUC MPETCH3MI 3aKa34hKa OXPAHHOW YCIYTU K JTODKHOCTHBIM
JIMLIaM OPraHOB BHYTPEHHUX JIEI.

Ha ocnosanuu npeonodcenuil, necennvix pykosoocmeom Mumnckoeo 06-
aacmuozo ynpaenenus Jenapmamenma oxparel, 8 2019 2. YBI] Munobau-
CROIKOMA PACCMOMPEH 60NPOC 00 yuacmuu cOmpyoOHUKo8 68 npuemKe 00bex-
M08 IPUOUYECKUX TUY 8 PAMKAX NPOSPAMMbL Yemanoeku Eounou pecny6nu-
KAHCKOU cucmembl 8UOeoHabniooenus. Mmenucy npeyeoenmol yCmanosKu
ucnonHumenem (TUYEH3UAMOM) 3AKAZYUKY 000pYO08AHUA USHAYATLHO He
coomeemcemeyowe2o mpedosanusim 0 nookuouenus k Eounoi pecnyonu-
KAHCKOU cucmeme 8U0eoHAOTI00eHUs.

HoBbIM HanpapieHueM, TPeOYOLIUM JIETaIbHOTO PACCMOTPEHUS B 1IEJISIX
MIPEIYIIPEIKACHUS )KAT00, ABISICTCS pa3paboTka METOAUKHA ITOJTOTOBKH MaTe-
pHAIOB JJIsl IPUBIICYCHNUS CYOBEKTOB K YTOJIOBHOW OTBETCTBEHHOCTH (110 Ma-
TepuajaM JHLIEH3HOHHO-KOHTPOJILHOTO Tojipa3iesieHuss MUHCKo# obnactn
B 2019 1. BO30OyXI€HO TpH YTOMOBHBIX Aerna 1o 4. 2 cT. 233 YK PecryOnukn
Benapych — ocymiecTBieHne HE3aKOHHOH MpeIIPHHUMATEIBCKON JesATeb-
HOCTH, paHee Takas MpakThuka B JlerapraMeHTe OXpaHbl OTCYTCTBOBAIA).

[IpuBeieHHBIMY BbIIIIE 00CTOSTEIHLCTBAMU 00YCIIOBICHa HEOOXOJUMOCTh
KOMILIEKCHOM pa3paboTKK TEOPETHISCKUX U MPABOBBIX MEpP PEryIHpOBAHMUS
JIUIICH3MOHHBIX M CBSI3aHHBIX C HUMU MHBIX IPABOOTHOIICHUH MTPH OCYIIECT-
BJICHUH CYOBEKTAMH XO3SHCTBOBAHMUS OTEHIMAIBHO OMACHBIX BUJIOB MPE/I-
NPUHUMATEILCKON JIESITEIbHOCTH, JUISl OCYILECTBICHUS KOTOPBIX TpeOyeTcst
HaJIMYHe JIUICH3NH.

VIIK 347.463
E.B. Heanoea, H.B. Cemenosa

NPOBNEMbl OTBETCTBEHHOCTU CTOPOH
NO [JOroBOPY NEPEBO3KKW r'PY30B ABTOMOBWUJIbHbIM TPAHCNIOPTOM

TparcropTHas cdepa — BaKHEHIIas OTPaciib COBPEMEHHON YKOHOMUKH,
a Takxke (aKTOp WMHTETPAllMM MEXIYHApOAHBIX TOPTOBO-3KOHOMHYECKHX
OTHOLIEHUH. TpaHCHOPT BBINONHSET POJIb ApTEPUN B PETYIMPOBAHUM Iac-
Ca)KHPOIIOTOKA, a TAKXKE MEPEeBO3Ke Ipy30B. [lepeBo3ka rpy30B — JOroBOp-
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Hble OTHOIIEHUS, PEryJupyeMble HOpMaMH KaK Ipa)<IaHCKOTO TpaBa, TaK U
TpaHcropTHOro. COBPEMEHHOE POCCHICKOE TPAHCIIOPTHOE 3aKOHOAATEIb-
CTBO COZIEPXHT HEMaso OOs3aTeNbHBIX ISl yYaCTHUKOB TAaKMX JIOTOBOPOB
NPEANUCAHUM, COAepKaHNe M MPaKTHKA MCIIONHEHHUS KOTOPBIX JaJeKH OT
MCUEPIIBIBAIONIETO OCBEMICHHS B TEKYIIEH IMBIIIMCTUYECKOH JMTEparype.
B npakTHKe cyoB Takke CyIecTBYIOT IPOOIeMbl IPUMEHEHUSI HOPM 00 OT-
BETCTBEHHOCTH CTOPOH.

B cBs3M ¢ 3TUM IIpECTABISIETCS aKTyaIbHBIM U3Y4YEHHE NPAKTUKH TPH-
MEHEHHUSI JIOTOBOPHBIX 00513aTENIBCTB 110 TIEPEBO3KE IPY30B aBTOMOOMIBHBIM
TPAHCIIOPTOM M I'Pa’KIAHCKO-IIPABOBON OTBETCTBEHHOCTH CTOPOH I10 JJAHHO-
MYy JOTOBODY.

B mporuecce mepeBo3kH Ipy30B Takke 3aAeHCTBOBAHBI I'PY300TIpPaBU-
TeJb, TPY30I0TydaTeb, IEPEBO3UNK 1 SKCTIeAnTop. Kakoe n3 Ha3BaHHBIX
JIUI] B ONPENIENIEHHON CTENEHH HECET OTBETCTBEHHOCTD 3a COXPAHHOCTb IPy-
3a [1-4].

B HacTosiiee Bpemst B cooTBeTcTBUU € 11.1 €T. 793 I'parkgaHCKOro Kojekca
Poccwuiickoit ®enepanun (I'K PD) orBeTcTBEHHOCTH MOXKET OBITH YCTaHOB-
seHa 'K PO, TpaHcropTHEIMM yCcTaBaMu, KOLEKCAMU U JPYTHMMHU 3aKOHAMU,
a TaKXkKe 110 COMIAICHHIO.

B cuny m. 1 c1. 796 'K P® nepeBo3unk HeceT OTBETCTBEHHOCTbH 3a CO-
XpaHHOCTh Tpy3a. M30exarh €e OH CMOXET, TOJIBKO €CJIN JOKAKET, UTO
yTpara, HejocTada Wi IOBPEXICHUE Ipy3a Ju0o Oaraka MPOU3OLUIN IO
HE3aBUCSIIUM OT Hero oOctosrenscTBam. [TyHkr 2 c1. 794 T'K PO ycranas-
JIMBAET MPHUMEPHBII IepedeHb 0OCTOSTENBCTB, P HACTYIUICHHH KOTOPBIX
MIEPEeBO3YMK OCBOOOXKIAETCSI OT OTBETCTBEHHOCTH. [lepedueHb 3THX 00CTOsI-
TENBCTB PACCMAaTPHUBACTCsl KaK McUeprbiBarouii. Bece nHble, He nonasmme
B HETO 0OCTOSITENBCTBA, XOTs OBl X HACTYIUICHHWE W HE 3aBUCEJIO OT CTOPOH,
HE 0CBOOOYK/IAIOT MEPEBO3YMKA OT OTBETCTBEHHOCTH 32 HECOBEpLICHHE JICH-
CTBHH 110 OpraHM3alMy MepeBo3oK. Hampumep, CTOPOHBI 3aKITFOUHIIN J0TO-
BOp Ha MEPEBO3KY IPy30B aBTOMOOMIIEHBIM TPAHCIIOPTOM B MEXIyHAPOIHOM
U BHYTPUPOCCUICKOM COOOIEHIH U TPAHCHIOPTHO-IKCIEAUIINOHHOE 00CITy-
xuBaHue. OTBETUYMK JIOCTABHJI YacTh TOBapa MCTIy. B cBsi3uM ¢ 3a/epKkoii B
nepeade rpys3a UCTIIOM HalpaBlIeHa B alpeCc OTBETUMKA IPETEH3Hs, B OTBET
Ha KOTOPYIO COOOIIEHO 00 OTCYTCTBHM BO3MOXKHOCTH TIE€PEaTh UCTILY TPy3
BCJIEICTBHE XUILCHNs ToBapa. Cy/ MOCUNTAN, YTO XMIIEHHE TPy3a HE MOXKET
paclLeHUBaThCs Kak 00CTOSTEIbCTBO, H30€KaTh KOTOPOTO IKCIEAUTOP HE MOT
1 MOCJIEACTBUSI KOTOPOTO HE MOIVIM OBITH NMPEIOTBPAICHBI, HE OTHOCHTCS K
TICPEYHIO COOBITHH, BCIEICTBHE KOTOPBIX HKCIIEAUTOP MOJICKUT 0CBOOOXK-
JIEHUIO OT OTBETCTBEHHOCTH [13].

ITox oOGcrosiTenbcTBAMU, OCBOOOXKIAIOIIMMHU TIEPEBO3YMKA OT OTBET-
ctBernHOCTH, BepxoBHsiit Cyn Poccuiickoit @enepannu (BC PD) mpemmaraet
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MIOHUMaTh HEKHe OObEKTHBHBIC 00CTOSITEILCTBA (B TOM YHCIIE, 00YCIOBIICH-
HOCTb IIPUYMHEHHOTO Bpeaa JEHCTBUSMH TPETHUX JIMIT), OBJIUATH Ha KOTO-
pble repeBo34YrK ObuI siniieH BoaMokHOCTH [7]. Tak, BC P® nocuurai, uro
MEePEBO3UUK JOJKEH OTBETUTH 32 COXPAHHOCTh I'Py3a, OCKOIbKY MPHUUUHBI
MOBPEXkKICHUH He 00JIa/Ial0T MPU3HAKAMH HENPEOIOIMMON CHIIBI HITH TIepe-
BO3UMK JIOJDKEH ObUT MX TpenBuieTh. [Ipu aToM Haimu4aue 1o oTCyTCTBHE
BUHBI He UMeeT 3HadeHus [6]. A.M. XacHyTAMHOB BbICKa3bIBA€T MHEHHUE O
HEOOXOAMMOCTH BKIIIOUYCHHSI B IEPEUeHb OOBEKTHBHBIX OOCTOSITEIbCTBA,
MIPUBEJICHHBIE B TPAHCHOPTHBIX YCTaBaX M KOAEKCAX, XapaKTepU3yeMble OT-
CYTCTBHEM IPHUYMHHOMN CBSI3U ATUX OOCTOSITEIBCTB C MOBEICHUEM MEPEBO3-
yuka [16].

OnHUM M3 NPU3HAKOB OTBETCTBEHHOCTH B 00s3aTEIbCTBAX 10 MEPEBO3-
Ke Ipy30B fBISIETCA €e OrPaHUYEHHBIN Xapakrep. Bo MHOrMX ciydasx OT-
BETCTBCHHOCTh MCUYCPIIBIBACTCS YIUTaTON HeycToiiku (mrpada) [15]. Kpome
TOTO, TPAHCIIOPTHBIM 3aKOHOAATEIBCTBOM MOI'YT OBITh YCTaHOBJIEHBI JI0-
TIOJTHUTEJBHBIC BU/IBI ITPA(OB, CBA3aHHBIX C OpraHn3aIueil epeBO30YHOT0
rporecca, IPUMEHSIEMBIX K OTHPaBUTEIISIM, TIOJIyYaTelIsiM U JIpyTUM CyObek-
TaM JIaHHBIX MPaBOOTHOIIEHUH. Tak, ecii JOroBOpOM OMNpEAEICHbI JOMO-
HUTEIbHBIE PACXO/bI, MOUIEXKAIIIE BOSMEIICHUIO OpraHu3anue, ocymecT-
BIISIIOLIEH TPAHCIIOPTHYIO MIEPEBO3KY, TO UMEHHO Ha HEl JISKHUT 00s3aHHOCTh
10 OIUIaTe JOMOJIHUTEIbHBIX pacxonoB. Hampumep, B cBA3M ¢ MOBPEKICHH-
em rpy3a B pesynbsrare JTII nim yruiaroid mtpada B CBSI3U ¢ NPEBBIIICHHEM
TPAHCHOPTHBIM CPEJICTBOM, MEPEBO3UBIINM I'Py3, YCTAaHOBIEHHBIX OIpaHU-
YeHHH 10 001Ieit Macce u Harpy3ke Ha och [10; 14].

Ecnu rpy3ootnpaButens (rpy30mnoirydareiib) 3aKII04WI JIOTOBOP TPaHC-
MOPTHOM SKCIEANIMH, B COOTBETCTBUH C KOTOPBIM DKCHEIUTOP 00si3aH Ie-
PeBE3TH I'Py3 CaMOCTOSTENFHO JIMOO OpPraHu30BaTh €ro MepeBO3Ky MoCpe.-
CTBOM TPAHCIOPTHON KOMIIAaHUHU, OTBETCTBEHHOCTh MEpPe/ KINEHTOM B BHUJIE
BO3MeIIEHHS yIlep0a 3a yTpary, HeA0CTauy Wil TOBpeKAeHHe (TI0puy) rpy3a
BO3HHUKAET y 3KCHEIUTOPA MOCIIE IPUHATHS Ipy3a U 10 €ro BbIJa4M MoIyva-
TEJIO.

B cynebHo-apOuTpakHO! ITPAKTHKE BO3HUKAET BOIIPOC KACATEIILHO J0Ka-
3aTeJbCTB, MOATBEPIKIAIOIINX BUHY I'Py300TIPaBUTEINICH/Tpy30TI0iTyyarenei,
CBSI3aHHBIX C HEBBINOJHEHNEM (HEIOBBIIIOJHEHUEM) CBOMX 00s3aHHOCTEH
1o norosopy. Tak, Mpu paccCMOTPEHUH CyJlaMM €] O B3BICKAHWHM YOBITKOB
MIPUHUMAETCS] BO BHUMaHHE HAJIMYME/OTCYTCTBUE JIOKA3aTEeNILCTB Y KCIIEIH-
TOpA, MOATBEPIKAAIOIINE/HE TTOATBEPIKAAIOIINE HAINYNE OOBEKTUBHBIX 00-
CTOSATEINIBCTB, SIBISIFOLIMXCS OCHOBAHUEM ISl OCBOOOXKIICHHMSI/TIPUBIICYCHUS
€ro OT/K OTBETCTBEHHOCTH 32 HEUCIIOJIHEHHE 00513aTeIbCTB 110 COXPAaHHOCTH
rpys3a B XoJie ero nepesosku [12].
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B cyneOHOI nmpakTHKe TpOOJEMHBIMH SIBISIOTCS CIOPBI, CBS3aHHBIE C
YCTAHOBJICHUEM OTBETCTBEHHOCTH MEXJy CTOPOHAMHM JOrOBOpa MEpEeBO3KU
rpy3a aBTOMOOMJIBHBIM TPAaHCIIOPTOM, TIPH 3aKJIIOUYEHUH MEXJLy HUMHU JIOr0-
BOpa CTPAXOBaHUS UMYIIECTBEHHBIX MHTEPECOB 3aCTPAXOBaHHBIX JIHII. 3a-
SIBICHHE CTPAXOBILUKA O HUYTOKHOCTH JIOTOBOPA CTPaXOBAaHUsI OTBETCTBEH-
HOCTH NEpEeBO3YMKA M DKCIEIUTOPAa HE UMEET MPaBOBOIO 3HAUEHMs, €CIIU
CTpaxoBILUK JieiicTBYeT HeoOpocoBecTHO. Harpumep, ecim ero noseeHne
JlaBaJIo OCHOBAHME CTPAXOBATEJIIO MOJararbCsi Ha JEHCTBUTENBHOCT J0I0-
Bopa [7].

B cr. 932 T'K P® ycraHOBIEH 3ampeT Ha CTPAaxOBaHUE IOTOBOPHOU OT-
BETCTBEHHOCTH, 3a HCKJIIOUEHUEM CIydaeB, NPEAYCMOTPEHHBIX 3aKOHOM.
Honroe Bpemsi, 4ToOBbI 3acTpaxoBaTh OTBETCTBEHHOCTh IEPEBO3UYMKA WU
9KCIEIUTOPA, UCIOIb30BATIN KOMIUIEKCHBIE 10roBopsl, # BAC P® npusna-
BaJ ATO paBoMepHbIM. B HacTosmee Bpemst BC PO BrIpasui cBoro TBEPAYIO
MO3UIIMIO O TOM, YTO 3allpeT Ha CTPAXOBAaHUE JJOTOBOPHON OTBETCTBEHHOCTHU
OCTAaEeTCs B CUJIE, HO CTPAXOBIIUK HE MOXKET OTKA3aTh B BBIIJIATE CTPAXOBOIO
BO3MEILEHHSI 110 3TOMY OCHOBaHMIO. [IpyunHa B TOM, 4TO Ha MOMEHT HacTy-
IUICHHS CTPAXOBOTO CiIydasi CTpaxoBas IIPeMusl BhIIUIaueHa (MHaue J0roBOp
HE JICHCTBYET), T. €. CTPaXOBaTeIh MOXKET CUUTATh €r0 JACUCTBUTEIBHBIM [8].

Hanpumep, npu oCyIIecTBIEHHH HCTIOM MEXTyHApOJHON IMEpeBO3KH
rpy3a IMPOU30IIIEI CTPAxX0BOii ciryyaii — rubesnb rpy3a. CTpaxoBIIMK B BBIILIATE
CTPaxOBOr0 BO3MEIIIEHUsI 0TKa3aJ Ha OCHOBAHUH TOTO, YTO CTPAXOBAHUEM HE
TIOKPBIBAETCSI OTBETCTBEHHOCTh, BO3HHKIIIASI B PE3yJIbTaTe MOJIOMKH (BBIXO/A
13 CTpOst) MFOOBIX Y3JI0B, MEXaHM3MOB HJIM arperaroB OCyIIECTBISIIOLIETO Me-
PEBO3KY TPAHCIIOPTHOTO cpeicTBa crapiue 12 set. OqHako ¢y yaoBIeTBOPUI
TpeboBaHKe, TaK KaK IOIMHMCAHHBI CTOPOHAMM AJIICH/IyM YCTaHOBWJI BO3-
PacT UCIIONB3yEeMBbIX MPU MEPEBO3KaX TPAHCIIOPTHBIX cpencTB — 13 yet [11].

Bomurens MoxeT ObITH NMPHU3HAH CTOPOHOM JOroBOpa 00 OpraHu3aluu
MIEPEeBO30K I'Py30B aBTOMOOMIILHBIM TpaHcropToM. Ho ects ciryuan, korpa
CyJl HE IIPU3HAET BOAMTEINS TAKOBBIM, CIEI0OBATENIBHO, IPUACPAKHUBAETCS MO-
3MLUH, YTO OH HE SIBJISETCS JINIIOM, OTBETCTBEHHBIM 33 IPUUMHEHHBIE YOBIT-
KM IO CTPaxoBOMYy ciry4aro. Tak, eciiu rpy3, MOBpexk/IeHHbII IpU epeBO3Ke,
OBUT TIOJIyYEH JKCIIEAUTOPOM, & HE JINYHO BOJHUTEINIEM, TO MOCIEAHUI HE sIB-
JISIETCSI CTOPOHOM JI0roBopa 00 OpraHn3alu MepeBo30K IPy30B aBTOMOOHIIb-
HBIM TPAHCHOPTOM U HE SIBIISICTCS JIMIIOM, OTBETCTBEHHBIM 33 IPUYMHEHHBIE
yOBITKH 110 CTPaxoBOMYy cirydato [9].

B VYcraBe aBTOMOOMIIBHOTO TpaHCIIOPTa M 'OPOJICKOTO Ha3eMHOIO AJIEK-
TPUYECKOTO TPAHCHIOPTA YCTaHOBIICHBI INTPadbl 32 pa3IMYHbIEC HAPYIICHHUS CO
CTOPOHBI NIEPEBO3UUKA U CO CTOPOHBI IPY300TIIPABUTEIIS U TPY30IMOIydaTess
[2]. ITo MHOTMM U3 3THX WITPadOB B JOTOBOPE MOYKHO YCTAaHOBUTH OOJIEE BBI-
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TOJIHBIE YCIIOBHUS, HAIPUMEP, U3MEHUTh pa3Mephl CAHKIUI 3a TPOCTOI TpaHC-
MOPTHBIX CPEJCTB WM 3a HECBOEBPEMEHHYIO 110/jady TPaHCIOPTa U Jp.

Takum o0pa3oM, B OOJBLIIMHCTBE CIy4aeB OTBETCTBEHHBIM 33 MEPEBO3-
Ky TOBapa sIBJISETCS MEPEeBO3YHK, OTBETCTBEHHOCTh KOTOPOTO MOXET OBITh
OrpaHUYEHA TOJBKO B CITydasiX, IPeyCMOTPEHHBIX TPAHCIIOPTHBIM YCTaBOM.
Ecnu B cornnaiennu u OyyT oJJOOHbIE YCIIOBHS, CYJl IPU3HACT UX HUYTOX-
HbIMH [5].

Cy1ecTByoIre HOpMaTUBHbBIE ITPaBOBBIE aKkThl Poccuiickoit deneparyu
('K Pd, YcraB aBTOMOOMIIBHOTO TPAHCIIOPTA U TOPOACKOTO HA3EMHOTO JJIEK-
TPUUYECKOTO TPAHCIOPTA U JIP.), MEXKTyHAPOIHbIE COMIAIIEHUS M0 IEePeBO3-
Ke TPy30B aBTOMOOMJIBHBIM TPAHCIIOPTOM YCTAaHABIMBAIOT OTBETCTBEHHOCTh
CTOPOH 10 JIOTOBOPY NEPEBO3KH IPY30B aBTOMOOHIIBHBIM TPAHCIIOPTOM, TTOJI-
pOOHO periaMeHTUpysi OCHOBAHMS HACTYIUICHHS TaKOW OTBETCTBEHHOCTH.
OnHako CyIIeCTBYIOIUE IPOTUBOPEUHSI U HETOUHOCTH B 3aKOHO/ATEIbCTBE,
HaJIM4ue eMHOo00pa3Hoi cyneOHoi mpaktuku U nosunuii BC PO cue-
TEJILCTBYIOT O HEOOXOANMOCTH JlaJIbHEW e paboThl 110 YCTPaHEHHIO HEJlo-
CTaTKOB B 3aKOHOJATEJILCTBE.
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Ne ©10-4261/2017 no memy Ne A48-6779/2016. — URL: consultant.ru (nara o6parie-
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wenust: 12.10.2019).
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Ne ©10-1435/2019 mo nemy Ne A62-1524/2018. — URL: consultant.ru (nara oOpare-
Hus: 12.10.2019).

13. IMocranoBnenue ApOuTpakHOro cyaa MockoBckoro okpyra ot 28.05.2019
Ne ©05-5663/2019 o aeny Ne A41-66222/2018. — URL: consultant.ru (nara odpa-
wenust: 12.10.2019).

14. Tlocranosnenue ApbOurpaxsnoro cyga CeBepo-KaBkasckoro okpyra ot
18.06.2019 Ne ®©08-4403/2019 mo nmemy Ne A32-11708/2018. — URL: consultant.ru
(mara obpamenus: 12.10.2019).

15. babkun, A.J. HexoTopblie BOIIPOCHI IPAaBOBOTO PETYJIMPOBAHMS OTHOIICHUH,
BO3HUKAIOMINX M3 JIOrOBOPa IIEPEBO3KU TI'PY30B ABTOMOOWIBHBIM TPAHCIIOPTOM /
A.U. babkuHn // Poc. cynps. —2019. — Ne 1. — C. 3-10.

16. Xacuytaunos, A.l. O6 0TBETCTBEHHOCTH IEPEBO3YHKA I10 JIOTOBPY MEPEBO3-
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VIIK 347.12.021(476)
A.A. Kanumanoea

O 3ALLMTE NPEUMYLLECTBEHHbIX NMPAB
B rPAXOAHCKOM 3AKOHOOATENbCTBE PECIMYBINKN BENAPYCb

CoBpeMeHHOE TPpaKJaHCKOE 3aKOHOHATeNIhcTBO Pecmybmmkm bemapychb
IIMPOKO HCTIONB3YET MPABOBYIO KATETOPHIO «IIPEHMYIIECTBECHHBIE MPaBay.
[Ton mpenMyIIecCTBEHHBIM IIPaBOM CIIEAYEeT MOHMMATh MPEAYCMOTPEHHYIO
3aKOHOM BO3MO)KHOCTH YTIPABOMOYEHHOTO JIUIA OCYIIECTBIATH CBOE IIPaBO
B IIEPBOOYEPETHOM MOPSAAKE Mepe]] TPEThHMHU JUIIaMU. B HacTosmee BpeMs
TaKye IpaBa 00Jaal0T MPU3HAKAMH, TTO3BOJISIONIMMHA BBLICIATH UX B CAMO-
CTOSITETBHYIO TPYIITY TPAXKAAHCKUX TPABOOTHOIIEHUH. OTHUM U3 TaKUX MPH-
3HAKOB SIBIISIETCS crienn(pUIeCcKuii 1 HATIIE 0oJiee He BCTPEYAIONIHIACS CTI0C00
HX TIPABOBOM 3aIIUTHI, MPEACTABISAIONINI COO0M BO3MOKHOCTD 3aUHTEPECO-
BaHHOT'O JIMIIa TPEOOBATh CYICOHOTO IePeBOIa Ha ceOst IIPaB 1 00SI3aHHOCTEH
MTOKYTIATeNsI, BOSHUKIINX Y HETO IPH HAPYIIEHUH IPEUMYIIECTBEHHOTO Ipa-
Ba. Ha3zBaHHBIH crmoco® oTHOCUTCS ¢ mo3umuid CT. 11 [pakaaHckoro kogekca
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Pecnyonuku benapycs (nanee — 'K PecriyOnuku benapych) K «MHBIM cI1o-
co0aM 3aluThl, IPEIyCMOTPEHHBIM 3aKOHOAATeIbCTBOMY. Hanbomee sipkum
pUMEepoM ero yctanosneHus siBisiercs cr. 253 'K Pecrybmmku bemapyce,
IJie YKa3aHo, YTO «IIPU MPOJaXKe JOIH ¢ HapyIIeHHEM NIPEUMYIECTBEHHOTO
MpaBa TOKYTKH JIO00W JPYrol y4acTHUK JOJIEBOH COOCTBEHHOCTH MMEET
MIPaBO B TEUEHHE TPEX MecAIEeB TpeOOBaTh B Cy/eOHOM IMOpSIKE IEepeBoja
Ha HETO IpaB U O0s3aHHOCTEH Mokymnarens». Bmecte ¢ TeM mepeBoj mpas
1 00s13aHHOCTEH Ha yNPaBOMOYEHHOE JIMIO SBISICTCS (POPMOI OTBETCTBEH-
HOCTH IS TIOKYIaTeIst JI0JIH.

Crenyer OTMETHTh, YTO B HACTOSIIIEE BPEMs 3TOT CIIOCOO 3aIUTHI IPEU-
MYIIECTBEHHBIX ITPAB BBI3BIBAET MHOTO CIIOPOB CPEIH YUCHBIX-IIMBUINCTOB.
Tak, TUCKYCCHOHHBIM SIBJISIETCS BOIIPOC IO MOBOAY TOTO, LIEIECO00pa3Ho JIn
BOOOIIIE €TO YCTAHOBJICHHE M CYIIECTBYIOT JIM HHBIE CIIOCOOBI 3aIIUTHI IPEH-
MYIIEeCTBeHHBIX MpaB? Ha Hamn B3mIsi1, BOBMOKHOCTh YCTAHOBIICHHS TAKOTO
crieudpUIecKoro crocoda 3aluThl B BUJE NPaBa 3aMHTEPECOBAHHOTO JIMIA
B Cy/IeOHOM TOpsAKE TPeOOBaTh IEpeBo/ia IMpaB i 00S3aHHOCTEH 110 TOTOBO-
Py Ha ce0st MPOMKTOBAHA «OCOOBIM XapaKTepOM, IPUBHIETHPOBAHHOCTHION
TEX MpaB, KOTOPBIM OH HpHUCYII. LIeHHOCTh MPENMYIIECTBEHHBIX MPaB 3a-
KITIOYaeTCsl MPEXE BCETO B UX OCYIIECTBICHUH, B MTOJIY4YEHHH 110 HUM HC-
MOJTHEHUS B HAaType, IPHUYEM B TOM BUJ€ U COCTOSIHUM, B KOTOPOM OHU M3HA-
YagbHO CyliecTBOBaJM. Ha Ham B3MISAA, yCTaHOBJIEHHE paccMaTpHBacMOTO
HaMHM Crioco0a 3amuThl BIOJIHE [EJIECO00pa3HO, TaK Kak IO3BOJISIET BOC-
CTAaHOBUTH IIPaBa M 3aKOHHbIE MHTEPECHI JINIA, KOTOPOE 3aHHTEPECOBAHO B
3aIIUTEe CBOETO HAPYIICHHOTO MpaBa. Takas 3aMHTEPECOBAHHOCTh OCHOBAaHA
MIPEeX/Ie BCEro Ha HEMOCPEACTBEHHOM, JMYHOM YYaCTUH TaKHX CyObEKTOB B
TEX MPABOOTHOIIEHUSX, B KOTOPBIX BO3HUKAIOT IIPEUMYIIECTBEHHBIC TPaBa.
ITo muenuto B.A. BenoBa, «BO3MOXXKHOCTB CyIeOHOTO TIepeBo/a IpaB U 00sI-
3aHHOCTEH, BO3HUKIINX U3 HApYyIIECHUS IPEUMYILEeCTBEHHOTO TpaBa, 10JKHa
paccMaTpuBaThCA B KaueCTBE CIIOCO0A pean3alil OXPaHSEMbIX 3aKOHOM
HMHTEPECOB, BO3HMKAIOIIUX IPU HApYILICHUH JIOOBIX MPENMYIIECTBEHHBIX
npaBy». Bmecte ¢ Tem JLIO. JleoHoBa oTMEUaeT, YTO «IIPEabIBICHUE TPEOO-
BaHMA O CyneOHOM IepeBoJie NpaB M OO0S3aHHOCTEH, BOSHUKIINX W3 Hapy-
LIEHHOTO NMPEUMYILECTBEHHOTIO MpaBa, HE BCEIa BO3MOXKHO». B monreepx-
JICHUE 3TOMY B apeH/HBIX MPABOOTHOLICHUSX OEIOPYCCKUil 3aKOHOHATENb
3aKperuIsieT BMECTE C NCCIIeJyeMbIM HaMHU CII0COOOM 3allUThl HAPYIICHHOTO
MPEeUMYIIECTBEHHOIO MIPaBa, M MHOM, Takol Kak BO3MEIEHHE YOBITKOB, TEM
caMbIM OCTaBHB BBIOOp cItoco0a 3aIIUThl CAMOMY YIIPaBOMOUYEHHOMY JIHILY.
Jymaercs, BOSMOXKHOCTb IPEJOCTABIEHUSI TAKOIO aJIbTEPHATUBHOIO CIIOCO-
0a 3amuThl 00YCIIOBJIEHA TE€M, YTO Y JIMIA, 00IaIal0NIero MpeuMyIieCTBeH-
HBIM ITPaBOM Ha 3aKJIIOYECHHUE JOTOBOPA apeH/Ibl HA HOBBIN CPOK, U UbE IIPaBO
OBITO HAPYIIEHO, B CHIIY KaKUX-JIMOO 0OCTOSTEIHCTB MOXKET OTIACTh 3aMH-
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TE€PECOBAHHOCTD B 3aKJIFOUCHUH TAKOTO JIOTOBOPA, U IO3TOMY €IMHCTBEHHBIM
BO3MOYKHBIM CIIOCOOOM 3aIIUTHI €T0 HAPYIICHHOTO NPaBa SIBISIETCS] BO3ME-
IeHne YOBITKOB.

CrHopHBIM SIBIISIETCS BOIPOC MO MOBOAY HOPMAaTHBHO YCTaHOBJICHHOTO
TPEXMECSITHOTO CPOKa ISl IPENbSBICHNUS TPEOOBAHUH O MEPEBOJE MpaB U
00s13aHHOCTEH 110 JOrOBOPY, 3aKJIIOYECHHOMY B HapylIEHHE PEUMYIIIECTBEH-
HOTO 1paBa. B yacTHOCTH, Cpen yUeHBIX-IIMBHUIINCTOB HET €JMHOTO MHCHHUS
10 TIOBOAY NTPABOBOM MPUPOBI TAKOTO CPOKA. DTO, B CBOIO OUYEPEb, IIOPOXK-
JlaeT npoOJIeMbl, CBSI3aHHBIE C OIIPEIEIEHNeM MOMEHTa Hadasa TeYeHUs Ta-
KOTO CPOKa, C BO3MO)KHOCTBIO €TO MPUOCTAHOBICHNS U BOCCTAHOBIICHUS 110
yBaXXHUTENIbHbIM NpuunHaM. H.B. 3y0apeBa cuutaer, 4To «Takoil cpok cie-
JIyeT NpH3HaTh CPOKOM MCKOBOW JaBHOCTW». Ha Haml B3misin, ciemyer co-
ITTACUTHCS C Ha3BaHHBIM aBTOPOM, TaK KaK 3TOT CPOK IPEIOCTABIICH yIIPaBO-
MOYEHHOMY JIMILy JUlsi OOpallleHHs K KOMIIETEHTHBIM OpraHaM 3a 3alluToil
CBOETO HapyIIEHHOTO mpasa. [lomaraeM, yCTaHOBICHHBII 3aKOHOM CPOK IS
CyaeOHOM 3aIUThl HAPYIIEHHOTO IPEUMYILECTBEHHOIO IIpaBa HEOOXOAH-
MO OLICHMBATh KaK COKPAILICHHBII CPOK MCKOBOHM JaBHOCTU M NPUMEHSTH K
Hemy HOopMbI 1. 12 T'K Pecrry6rmuku benapycs. Kak cipaBemmBo otmedaer
A.I1. YepHBIX: «ecny MBI IPU3HAEM YKa3aHHBIN CPOK MPECEKaTeIbHBIM U CO-
OTBETCTBEHHO OTCYET €ro BeJleM ¢ MOMEHTa HapyIIeHHs IpaBa 0e3 BO3MOX-
HOCTH €T0 NMPUOCTAHOBICHNUS ¥ BOCCTAHOBIICHHS 10 YBaKUTEIbHBIM TIPHUH-
HaM, TO TEM CaMbIM MbI CyIIECTBEHHO OTPaHHMYMM BO3MOXKHOCTH CyObeKTa
MIPEUMYILECTBEHHOTO IPpaBa Ha 3aIIUTY, OTKPBIBAsi MIPOCTHIC IyTH AJSL 00-
X0Jla MPEUMYILECTBEHHOTO npaBa». ClieqoBaTesbHO, TAKOH CPOK HAIMHAET
TeYb C MOMEHTA, KOTJIa JIMIO Y3HAJIO WJIH JIOJDKHO OBUIO y3HATh O Hapylle-
HUU cBoero mpasa. Tak, B cT. 73 3akona Pecryonuku bemapych «O xo03s1ii-
CTBEHHBIX OOIIIECTBAaX» YETKO OMPEAETICH MOMEHT Hayasla TeUeHHs JaHHOTO
CpoKa: «...J1r000i akiuoHep oOriecTBa U (WIK) caMO OOIIECTBO BIIPaBe B
TEUEHHE TPEX MECSAIEB C MOMEHTA, KOTIa aKIIMOHEP MM OOIIECTBO y3HAIH
7100 OIDKHBI ObUIM y3HATh O TAKOM HapYILEHHH, TOTPE0OBaTh B CyJeOHOM
TIOPsIZIKE TIEPEeBO/ia Ha HUX IIpaB W 00s3aHHOCTEH MOKymarels». besycios-
HO, YCTaHOBJICHHE MOMEHTA Hayajla TEUEHMs TaKOTO CPOKa MPUHINIHAIb-
HO B@)KHO, TaK KaK OT ITOT0 3aBHCUT d(PPEKTUBHOCTH U CBOEBPEMEHHOCTh
MIPAaBOBOW 3aIUTHI J0OOPOCOBECTHOTO JIMIIA, YbE ITPEUMYILECTBEHHOE TIPaBO
HapyieHo. He coBceM MOHATHO, M0YeMy 3aKOHOATEeNb HEe3aCIy)KEHHO 000-
11eJI CTOPOHOM NMPENMYIIECTBEHHOE IPaBoO YYaCTHHUKA OOMIeH JJ0JIeBOi co0-
CTBEHHOCTH, HE 3aKpPENMB MOMEHT Hauasla TEUCHUS CPOKa IS 3aIIUTHI €r0
HapyLIEHHOTO IPEeUMYIIIeCTBEHHOT0 IIPaBa, Kak 3TO MPEAYCMOTPEHO, HAIIPU-
Mep, JUIsl y9aCTHHUKOB KOPIOPATHBHBIX MIpaBooTHOIIEHNH. [To Hamemy MHe-
HUIO, HeoOxonuMmo BHecTH m3MeHeHus B cT. 253 'K Pecny6nuxu benapycs
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U M3IIOKUTH €€ B CICAYIOLICH PeJakiliu: «IIPH MPOJaXKe J0JU C HAPYIICHHU-
eM MPEUMYILECTBEHHOTO TIpaBa MOKYIMKHU JIF000H Ipyroi Y4acTHHK A0JICBOH
COOCTBEHHOCTH UMEET TPABO B TCUCHUE TPEX MECSIIEB ¢ MOMEHTA, KOT/a OH
y3HAI HJIM TOJDKEH ObLT y3HATH O TAKOM HAPYIICHHH, TPeOOBaTh B CyIeOHOM
MOPSIZIKE MEPEBO/Ia Ha HErO MPaB U 00sS3aHHOCTEH MOKyIaTess.

[epeBon mpaB u 00s3aHHOCTEH MOKyMaresis Ha yMPaBOMOYCHHOE JIHIIO
peanusyercsi MyTeM MOJaul TaKUM JIMIOM HCKa B Cyl. B HUBHIHCTHYESCKOI
JUTEpaType HET eIMHOr0 MHEHHMS IO MOBOJIY HAMPABJICHHOCTH TaKOTO HCKA.
[No HameMy MHEHHUIO, TOKYIIATENIb HECET OTBETCTBEHHOCTD TIEPE] JIUIIOM, Ybe
MPEUMYIIECTBEHHOE MIPABO HAPYILCHO, TOATOMY HCK O MIEPeBOIe MpaB u 00s-
3aHHOCTEI 10 JOrOBOPY HANPABISIETCS MPOTUB MOKYMATENIS, @ HE MPOTUB MPO-
JaBlia 10u. B To e Bpemst MOCIEeAHIN TaKKe JODKEH MPUBICKATHCS K ydva-
cTuo B iene. Ha Hali B3misi, perbsaBICHHBII HCK OCHOBBIBACTCS HA JACHCTBH-
TEJILHOM CIETIKE, & 3HAYHT, HE 3aTParuBaeT HHTEPECOB MPOIABLIA, TIOCKOIBKY Ha
MOMEHT MPHHSTHS CYIOM TAKOTO UCKa MPOIABEIl POU3BEN OTUYKICHHE TOJH
U TIOJYYHIT 32 Hee COOTBETCTBYIOLIYIO IUIATY, TAK KaK MPUHATBIA 10 JETy Cy-
JICOHBIN aKT HE BIMSIET Ha IIpaBa U 00s13aHHOCTH IIPOJIaBLa, C POLECCyalTbHON
TOYKH 3PEHHUSI €T0 BIIOJTHE MOXKHO CUMTATh TPETHHUM JIHIIOM, HE 3asIBISIOLIAM
CaMOCTOSITENIBHOTO TPEOOBAHMS OTHOCHTEIBHO MPEAMETA CIIOpA.

Takum 00pa3oM, MOABOIS WTOT BBIIICH3IOKEHHOMY, MOXEM OTMETHUTH,
YTO MPAaKTHKA TPUMEHEHHUS TAKOTO CIOCo0a 3aIlUThl HAPYIICHHOTO MPEHMY-
LICCTBEHHOTO MpaBa, KaK BO3MOKHOCTH YIIPABOMOUYCHHOTO JIHIia TPeOOBaTh
CyIeOHOro mepeBojia Ha celsl MpaB M 003aHHOCTEH MOKYIATeNs, COMPsHKeHA
C PSAIOM TPYAHOCTEH M HeompeneneHHOCTel. Takoe MoIoKeHHe PUBOIUT K
TOMY, 4TO OEIOPYCCKHUIT 3aKOHOMIATEIb, K COXXAIICHHIO, HE B COCTOSHUH 00ecrie-
YUTh 00JaIaTes et MPeUMYIIECTBEHHBIX MPaB HAISKHBIM MEXaHU3MOM TIPABO-
BOM 3aIlIUTBI, YTO, B CBOKO 04EPE/Ib, CBUICTEIBCTBYET O HEOOXOMUMOCTH COBEP-
LICHCTBOBAHHSI MPAXKIaHCKOTO 3aKOHOIaTenbcTBa Pecybnuku bemapyce.

VK 346.543(476)
N.A. Konoacun, A.A. Buwmnesckuit

WHBECTWULIUK B PECNYBIUKE BENAPYCb:
COBPEMEHHOE COCTOAHUE U NPOBIEMbI NPABOBOI'O PEIYIMPOBAHUA

B Hacrosiiiee BpeMsi MOHSTHSI «0€30MaCHOCTh I'OCYJapCcTBa», «HAILHO-
HaJIbHas 0€30MaCHOCTBY», «IKOHOMHUYECKasi O€30MacHOCTH» U JAPYTHe BUIBI
0€3011aCHOCTH ITPOYHO BOLLIH B )KHU3Hb COBPEMEHHOT0 0011ecTBa. Ecinu B He-
JTaBHEM MPOIILIOM CMBICI ITOHATHUS «O€30IIacCHOCTh FOCYAapCTBAY CBOAMICS K
3aIUTe CTPAaHBl OT BOGHHBIX YTPO3, TO CETOIHS TS BCEX CTAN0 OUYEBUIHBIM,

49



41O TIpodiIeMa 00ecreueH sl CYBEPEHHOTO CYIIIECTBOBAHUSI U Pa3BUTHS JIIO-
60r0 rocyapcTBa 3aKI0YAeTCs B CIIOCOOHOCTH HAllMOHAIBHON SKOHOMHUKH
o0ecrieunTh HEeHTpaIU3alnI0 BOZHUKAIOIINX PUCKOB U YIPO3.

OpHuM M3 myTell MOAEPHU3ALUU SKOHOMUKU SIBIISETCS MPHUBIICUCHHE
WHOCTPAaHHBIX MHBeCTUINH. JIF000oe cCOBpeMEHHOE roCcyaapcTBO KpaiHe 3a-
MHTEPECOBAHO B IPHUBICYCHUH JIeHETr B (popMe MHBECTHUIIMOHHOTO KaIuTa-
J1a, TIPUYEM TPHOPUTET OTAACTCS NPSIMBIM HHOCTPAHHBIM WHBECTHIIUSIM.
B . 50 Konnenmun HanmoHanpHOHM OezomacHocTn Pecny6nmkm bemapycs,
yTBepkIcHHON Ykazom [Ipesupenrta PecnyOmuku Benmapychk ot 9 Hos0ps
2010 . Ne 575, oTMedeHO, YTO «HEOOXOAMMBIM YCIOBHEM HEHTpaIH3aIud
BHYTPEHHUX MCTOYHHUKOB YIpo3 HAllMOHAJIHHON 0€30IacHOCTH B 3KOHOMH-
yeckoll cdepe SBISETCS TMOIJEPKAHUE JOJITOCPOUHON MaKpOIKOHOMHYE-
CKOM CTaOMIBHOCTH TOCPEACTBOM CTPYKTYPHOU MEPECTPONKH SKOHOMHUKH
Pecny6nuku benmapych Ha OCHOBE NpPSIMBIX MHOCTPAHHBIX HWHBECTHIIUI.
CBoe pa3BuTHe JaHHas HOpMa moiydwia B Ykasze [Ipesnnenta Pecry0mnn-
kxu bemapych ot 15 nexabps 2016 . Ne 466 «O6 yrBepxaennn [Iporpammsl
COLMAJIbHO-IKOHOMHUUECKOT0 pazBuTus Pecryonuku benapycs na 20162020
rofb. B Ha3BaHHOM JOKyMEHTE OTMEUaeTCst HU3Kast OT/ada OT MHBECTUIMN
B OCHOBHOH KallUTaj, a Tak)Ke HEeJO0CTATOYHBI 00bEeM INMpPUBIICUCHUS MPsi-
MBIX MHOCTPAHHBIX MHBECTHLHMN. B CBSI3M € 9THM CTpaTerMyeckoil Lelbio
MHBECTUIIMOHHOH MOJIUTUKHN HA COBPEMEHHOM 3Tarle SIBISIETCS TPUBIICUYCHHE
WHBECTHLIMI B WHHOBALMH, ITPOM3BOJICTBA C BHICOKOW NOOABJIEHHOH CTOM-
MOCTBIO, C(epbl, NPU3BAaHHBIC O0ECIIEUNTH IKOJOTUYECKYI0 M COLMAIBbHO-
9KOHOMUYECKYIO 0€3011aCHOCTb CTPAHBI.

Ha mamr B3misin, OCHOBHBIMH (DakTOpamH, CAEPKHBAIOIIUMH IPUTOK
MIPSAMBIX MHOCTPAHHBIX MHBECTHIMH B bemapyck, ABIAIOTCS IpaBoBasi He-
CTaOMJIBHOCTh, COMPOBOXK/IAIONIASICS YaCTHIMU U3MEHEHHSIMH HOPMAaTHBHBIX
MIPABOBBIX aKTOB, & TAKXKe CIOXKHBIE JUIsl TOHUMAHUS HWHOCTPAHHBIX HMHBE-
CTOPOB HAJIOTOBOE a/IMUHUCTPUPOBAHNE U aAMUHHUCTPATUBHBIC MTPOLIEAYPHI.
BmecTte ¢ TeM roBopuTh 00 MHBECTHLIMOHHOM HENpPUBIIEKATEILHOCTH bena-
pycu Henb3s. benapycs — crpana, siBisttomasicst wieHom EADC, obnanaer BbI-
TOHBIM Teorpa(uIecknM MOI0KEHUEM, PA3BUTON CHCTEMOM TPAaHCIOPTHBIX
KOMMYHHKAIM{ 1 JIOCTATOYHO KBAJIM(QHUIMPOBAHHOW paboueli cuitoid. B aroit
CBSI3M BO3HHKAET BOMNPOC, MMOYEMY OCHOBHBIMH MCTOYHHKAMH WHBECTHINI
B HACTOAIIEEe BpPeMsI BBICTYNAIOT CPEACTBA TOCYIapCTBEHHOTO OOMKeTa U
Hacesnenusi? [Ipyn 3TOM Ha NMPOTSHKEHUM MOCIEAHUX JIET MX O B 00IIeM
o0beMe MMEET TEHACHIIMIO K IMOCTOSHHOMY yBelIudeHuto. Hampumep, ecnu
B 2004 r. 10J1s1 CPEACTB rOCYAaPCTBEHHOIO OFO/DKETA U HACCIICHUS B OOIIEM
o0beme mHBeCcTHIMH cocTaBisia 34,3 %, B 2011 r. causunack 1o 25,1 %, o
B 2017 r. ona coctaBmia 41,1 %.
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Ha ocHOBaHUM BBHIIIEU3I0KEHHOTO MOXEM CJIENaTh BBIBOA, YTO MPUXO
WHOCTPAHHBIX MHBECTOPOB OOYCJIOBJIEH HE CTOJBKO BHEHIHUMH, CKOJIBKO
BHYTPEHHUMH (DakTopamMH. MeKayHapoIHBIH OIBIT CBUAETEILCTBYET, YTO
BO3MOYKHO ITPUBJICUCHNE 3HAUUTEIEHOTO 00beMa HHOCTPAHHBIX MHBECTUIIMN
IIPY YCIIOBUSIX: €CJIM CPOPMHUPOBAHO YCTOHYMBOE HAMOHAIBLHOE 3aKOHO/a-
TEJIbCTBO, COMIACOBAaHHOE C MEXAYHAPOAHBIMU CTaHAAPTAMU; CHUXKEH ypo-
BEHb KOPPYNUUH; QyHKIMOHUPYET He3aBUCHMasl CyleOHas CCTeMa; Co3/a-
HBI CBOOO/IHBIE SKOHOMHUECKHE 30HBI.

Parys 3a npuBieYeHHE NPSIMBIX HMHOCTPAHHBIX HHBECTUIMN, HEOOXOANMO
He 3a0bIBaTh 00 00ecreYeHn SKOHOMHYECKON 0€30MacHOCTH HalIero rocy-
napcrBa. Tak, cormacHo cr. 11 3akona PecnyOnukn benapycs ot 12 nrons
2013 1. «O0 MHBECTHUIMAX» MOCIC YIUIATHl YCTAHOBJICHHBIX 3aKOHONATCIIb-
crBoM PecnyOnukun benapych mnarexeil ”HOCTpaHHBIM WHBECTOpaM r'apaH-
TUpYeTCsl OecIpelsITCTBEHHBIN TIepeBo] 3a npeneiisl Pecnyonukn benapych
MPUOBLTH (OXO0B) M MHBIX PABOMEPHO MOJYUYEHHBIX JEHEKHBIX CPEJICTB,
CBSI3aHHBIX C OCYIIECTBJICHHEM WHBECTHLUH Ha Tepputopuu PecmyOnuku
Benapycs, a Takxke uiaTexei, IPOU3BOJUMBIX B MOJIb3y MHOCTPAHHOIO UH-
BECTOpa U CBSA3aHHBIX C OCYyIIECTBIEHHEM MHBecTHIMHA. Ha Ham B3z, B
LeJIsIX peanu3auuy mnojokeHuid KoHnenmuym HannoHabHON 0e30MacHoCTH
PecniyOnnku benapych W 0JHOBpEMEHHOTO OOECIeYeHHsT SKOHOMHYECKON
Oe3oracHOCTH Halero rocynapcersa B 3akon Peciyonuku benapycs «O0 un-
BECTUILMSIX», 110 MPUMEPY pAla HHOCTPAHHBIX OCYIApCTB, CIeIyeT BBECTU
HOpPMY, OTPAaHHYMBAIOIIYI0 HA 3aKOHOJATEIbHOM YPOBHE BBIBO3 JIOXOJIOB,
MOJTYYEHHBIX OT MPSMBIX HHOCTPAHHBIX WHBECTHUIINH, BBOJS TpeOOBaHUE 00
00513aTeJIbHOM PENHBECTHPOBAHNY OIPEJICIICHHOM MX JOITH.

Takum oOpazom, nonaraem, 4To SKOHOMHUYECKHe HHTepechl benapycu u
nx obecrieyeHne B cepe HHBECTHLIMOHHOM JeITeIbHOCTH BO MHOTOM OyIyT
3aBUCETH OT CIIOCOOHOCTH COBPEMEHHOTO TOCYAapCTBa KaK MOYKHO 0e300I1e3-
HEHHEEe pa3pellaTh BO3ZHUKAIOIIUE MPOTUBOPEUUS MEKIY HAIMOHAJIBHBIMU
SKOHOMHYECKMMHU HHTEPECAMHU U NHTEpeCaMH HHOCTPAHHBIX MHBECTOPOB.

VIIK 347.403
/. A. Konoacun, E.C. Kosaneeckuii

Ob OTBETCTBEHHOCTW B TPAXOAHCKOM NPABE
NP HEOCHOBATEIbHOM OBOIALLEEHUA

B 1. 59 I'paxxnanckoro konekca Pecniyonuku benapycs (I'K) nmomeniensr
HOPMBI, PEryIHpYIONHe 0053aTeIbCTBA, BOHHUKAMOIINE M3 HEOCHOBATEb-
HOTo o0oraleHus. ITH 0053aTeNbCTBA OTHOCAT K YMCIY OXPAHUTEIbHBIX
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HA3BIBAIOT CIIIC KOHAUKIMOHHBIMU (J1aT. condictiones sine causa — 00s13aTeIb-
cTBa 03 OCHOBAaHMS ). 3aKOHOJATEIh B ONIPE/ICIICHHBIX UM HOPMaX, TTIOMEIICH-
HBIX B JJAHHOHW IJIaBe, CTPOTO TPHJICPKUBACTCS TPABHIIA O HEIOITyCTUMOCTH
HOJIyYeHHUS] UIMYIIIECTBEHHOW BBITOZIbI O3 HaJIe)KAIEero IPaBOBOI0 OCHOBA-
HUS, 9TO, B YACTHOCTH, U ciexyeT u3 cT. 977 ['K. B 3T0ii cTaThe 3akoHOHATENH
YUUTBHIBACT M CUTYAIMIO, KOTJIa HEOCHOBATEIbHOE 00O0TallleHne BO3HUKIIO U
Ha CTOpOHE rnorepreiiero. Takoe BO3MOXKHO B Clly4ae MPOU3BEACHHbIX MTPHU-
oOpeTaresnieM 3a c4eT COOCTBEHHOTO MMYIIIECTBA HEOOXOIMMBIX 3aTpar Ha CO-
JIep’)KaHMe U COXpaHEHNE UMYIIECTBA, ITOJICKAILEr0 BO3BpaTy Kak HEOCHO-
BaTEJBHO MPHOOPETeHHOTO (cOepekeHHOT0). BO3HUKHOBEHNE TaKMX 00CTOS-
TENICTB YKa3bIBACT HA TO, YTO 3aTPaThl TPUOOPETATENS CTAHOBSATCS JJIsl HETO
yOBITKOM, a JIJIsl IOTEPIIEBIIEr0 — BO3pPACTaHUEM HE JIOJKHOTO.

TpeboBarme mproOpeTaTessi 0 BO3MEIIEHHN YOBITKA, CBA3aHHOTO C TIPO-
M3BEJICHHBIMU 3aTpaTaMM, MOJUICKUT YAOBJIETBOPEHUIO NPH JIOKA3aHHOCTH
OIpeIeNICHHbIX 00CTOSATEIBCTB, IPeAycMOTpeHHbIX cT. 977 'K, a uMeHHo: BO3-
MEIIECHHIO MOUISKAT TOIBKO 3aTpaThl, IOHECEHHBIE C MOMEHTA, KOIzia mpruoo-
perareinb y3HaIl WM JIOJDKEH ObUT y3HaTh O HEOCHOBATEILHOCTH 00OTallleHu s,
T. €. y3HaJ (JI0JDKeH OBIT y3HATh) O CYIIECTBOBAHUU NCTHHHOTO COOCTBEHHHKA
HMYILECTBA, KOTOPBIM 00513aH HECTH OpeMsi Copep KaHNsI UMYILECTBa; 3aTPaThl
BO3MEUIAIOTCS IIPU YCJIIOBUM BO3Bpara MOTEPIEBLIEMY HMYILECTBA (MK BO3-
MEIIEHHS €T0 CTOMMOCTH TP HECOXPAHHOCTH UMYIIIECTBA B HATYPE); 3aTPaThl
BO3MEIIAIOTCSI, €CIIM IPHOOPETaTEeNh HE YMBIIIICHHO YCPKHBAJI MIMYIIIECTBO,
noJyIeKaiee Bo3epary. Heodxomumo takke MeTh B BUJLY, 4TO Y I00pOCOBECT-
HOTO TproOpeTaresisi, MMEIOIIETO MPaBo Ha BO3MEIICHHE 3aTPart, €CTh MIPABO
y/ep KaHMs TIoJIeKalleil BO3BpaTy HEOCHOBATEIBHO NOJIy4eHHOU Benw (1. 1
ct. 340 I'K), ecmt moTeprieBIIMiA BOSHUKIIHIE, TaK Ha3bIBAEMbIC HEOOXOIMMEIE,
3aTparhl HE BO3MEIIACT.

Ha ocHoBanum ananuza Ppa3InIYHbIX Cy)KI[eHI/Iﬁ YUYCHBIX-IPABOBEAOB CJIC-
JyeT I0J1ararh, YTO IO HEOOXOAMMBIMH 3aTpaTaMH Ha COAEPKaHUE M CO-
XpaHeHHe UMYIIeCcTBa IOHUMAIOTCSI HE TOJIBKO M3/ICP)KKH, HallpaBJICHHbIE Ha
NnoaACpKaHNE UMYIIIECTBA B TOM COCTOSIHUH, B KOTOPOM OHO IMOCTYNHJIO K
MIPUOOPETATENIO0, HO U BOOOIIE JIFOOBIE PacXo/bl, MMEIOMINE Pa3yMHBIH, KO-
HOMHYECKH 000CHOBaHHBII XapaKkTep, B TOM YHCIIE U T€, KOTOPBIE YIyUIIaioT
HMYIIECTBO, MOBBIIIAIOT €r0 KaYeCTBO U JJOXOIHOCTh. B Tex cimydasx, koraa
proOpeTaTenh NMEET IPaBo Ha BO3MEILCHNE HEOOXOJUMBIX 3aTpat, pasMep
BO3MCILICHUS MOXET 6]:ITI) YMEHBUICH MMYTEM 3a4€Ta MOJYYCHHBIX an/Io6pe-
TaTeJIeM MMYIIECTBEHHBIX BBITOJ (J10X0/1a) OT MCIIOIb30BAHUSI MMYIIECTBA.
B GonpinnHCTBE CitydaeB Cyabl HCXOIAT U3 Toro, 4to B cT. 977 I'K peus naer
0 3a4eTe BCTPEUHBIX OJHOPOIHBIX TPEOOBAHHIA.

Crarseii 366 I'K mpemycMoTpeHa HMyIIIeCTBEeHHASI OTBETCTBEHHOCTB JTOJIK-
HUKa 32 HEUCIIOIHEHUE WM MPOCPOYKY MCIOIHEHHS JCHEKHOTO 00s13aTelb-
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CTBa B BHUJIC IPOICHTHON HEYCTOWKH 3a KaXKIbIl ICHb MPOCPOYKU BO3Bpara
JCHE)KHBIX CpencTB. [lymMaeTcs, HeT HUKAaKUX MPETATCTBUI IS IPUMEHCHUS
nosnokeHuit cr. 366 'K k mproOperareito HEOCHOBATEIBHOIO 00OTAIIICHUS B
JICHE)KHOU (hopMe (HATMYHOMN WM OC3HATIMYHOM ), KOTOPBIN 3HAJ FIIH JTOJDKCH
OBLT 3HATB, YTO HEOCHOBATEIIFHO MOTYYNIT WA COEPET Ty)KHe ICHEKHBIC CPEI-
cra. [IpaBo moTepreBIiero Ha MPUMEHEHUE TAKOW UMYIICCTBEHHOM CaHKITMN
moaTBepxaaet 1. 2 ¢t. 976 I'K. ITIpu HeocHOBaTETFHOM 00OTAIIICHUH TIPOIICH-
THI TIO/IJIEKAT YIUIATe 3a MOTB30BAHUE Ty)KUMH JCHEKHBIMHI CPEACTBAMHU. DTO
03HAYAeT, YTO UCTEI (TIOTEPIICBINHNIT) JOJKEH J0Ka3aTh HE TOJIBKO (PAaKT Herpa-
BOMEPHOTO BIIAJICHHS, HO ¥ (DaKT HETPABOMEPHOTO ITOJIF30BAHHS OTBETUHKOM
(mpuoOperarenem) 4yKUMHU JACHEKHBIMU CpeicTBaMH. B cyne nomxHa ObITh
YCTaHOBJICHA BO3MO)KHOCTH H3BIICYCHUS OTBETYUKOM (IIPUOOpPETATEIICM) JI0XO0-
Jla WM WHOTO OJiara u3 ynepKuBaeMbIX cyMM. Ecim y mprobperarerns oTcyT-
CTBYET BO3MOYKHOCTh TOJIb30BaThCsl HEOCHOBATELHO TOJIYUYEHHBIMU JICHEK-
HBIMH CpEJICTBaMH, TO NPUMEHSITH CT. 366 'K Henb3st. Hauncnenue nporeHTos
3a TOJIb30BaHME JCHEKHBIM HEOCHOBATEIBHBIM OOOTalIeHnEeM (Iy>KUMH Jie-
HEKHBIMH CPE/ICTBaMH) BO3MOXKHO, comtacHo 1. 2 cT. 976 I'K, ¢ momeHTa, xor-
J1a IPHOOpETaTeh CYNTACTCS OCBEIOMIICHHBIM (3HA WITH JOJDKEH OBLT 3HATH)
0 HEOCHOBATEJILHOCTH CBOETO JICHE)KHOT0 o0orariieHus. B cyneOHoit mpakTrke
BCTPEUAFOTCS HCKU O B3BICKAHUY ITPOIICHTOB 32 TIOJIb30BAHKEC TyKIMH JICHEK-
HBIMH CPeICTBaMH 110 CT. 366 'K, kor/a OTBETYHK HE HCIIONHII PELICHHUE Cy1a
0 B3bICKaHHHU IPOICHTOB 3a IMMOJb30BAHUC UY)KUMH JICHC)KHBIMU CPEACTBAMU
(B KaueCcTBE OTBETCTBCHHOCTH 3a MPOCPOYKY HUCIIONHECHUS JICHEKHOTO 00s13a-
TENBCTBA) M, TAKAUM 00pa30M, HEOCHOBATEIBHO MOJIB3YETCS ATUMH JICHEKHBI-
MU CpelcTBaMu. B TaHHOM citydae TpeOOBaHHE O HAYKCIICHHU MPOIICHTOB Ha
HE3aKOHHO COepeKeHHBIEC CPEICTBA HE MOIICKHUT YIOBICTBOPEHHIO.
TpeGoBanusi 1Mo 00s3aTeNbCTBAM M3 HEOCHOBATEIBHOIO OOOTaICHUS
MOTYT MPEIBSBISATHCS KaK CAMOCTOSTEIBHO, TaK U CYOCHAMAPHO (IOTIOITHU-
TENBHO) K APYTHUM TPaKIaHCKO-TIPABOBBIM TPEOOBAaHUSAM O BO3BpATe MMY-
mecTBa, yTo cieayer u3 cmbicaa cr. 972 I'K. TlpaBuio o cybcuanapHoM
MIPEIBSBICHUN KOHIUKIIMOHHBIX TPeOOBaHUH (TIpH 0OpaIlIeHUU B CYIl — 3TO
y’Ke KOHIUKIIMOHHBINA UCK) ABJSETCSA OUCIIO3UTHBHBIM, Tak Kak B cT. 972 T'K
c/ieJlaHa OTOBOPKA, YTO MHOM MOPSIIOK MOXKET OBITh YCTAHOBJICH JICHCTBYIO-
IIMM 3aKOHOJATEIbCTBOM, IPYTOM 3aKOHE, MHOM HOPMAaTHBHOM IIPaBOBOM
aKTe WIU CJIE0BaTh U3 CYILLECTBA COOTBETCTBYIOLIMX OTHOLICHUH. B cBs3u ¢
paciupeHueM cepbl IPUMCHEHUS MTPABHI 0 KOHAUKIIMOHHBIX TPEOOBAHUSIX
KOHIUKITHOHHBIC 0053aTeICTBa B HAYYHOW JHTEpAType CTaIH MMEHOBATH
YHHBEPCAJIbHBIM HHCTUTYTOM 3aIMThl UMYIIICCTBEHHBIX MTPAB.
Y4eHbIe-TIpaBOBE bl HEOAHOKPATHO CPABHUBAIN KOHIUKITHOHHBIC TPEOO-
BaHUA (IPUTSA3aHNS) U BUHAUKAIIMOHHBIC TPeOOBaHMs (IPUTSA3AHMS) U OTME-

53



THITH, YTO OHM HUCKITIOYAIOT JAPYT apyra. Bunmukanuonsoe rpeboBaHue CBsi-
3aHO ¢ UCTPeOOBAHUEM BEIH €€ COOCTBEHHMKOM W3 HE3aKOHHOTO BIIAJICHUS
HECOOCTBEHHUKA. BUHIMKAIIUSI HCIIONIB3YETCS KaK BEIHO-IPABOBO# CI10c00
3alIUTHl TUTYJILHBIM COOCTBEHHUKOM. B Tex ciyuasix, Korja COOCTBEHHUK
BEIM JIMIIHUJICS TUTYJa COOCTBEHHHMKA (HAMpUMEp, HE3aKOHHBIN Biajieserl
OTYYXK/IAeT BEllb JAPYroMy MPHOOPETAaTeio; COOCTBEHHUK PaCIOPSIUIICS
CBOUM IIPABOM COOCTBEHHOCTHU Ha BEI[b MyTEM JIMIIEHHOH TPaBOBOTO OCHO-
BaHMs [IEPE/IaY¥ BEIIU B COOCTBEHHOCTh APYrOMY JIMILY), Y HETO HET [TpaBa Ha
BUH/IMKAIIMOHHOE TpeboBanue. BoIBIMi COOCTBEHHUK MOYKET UCIIOJIB30BATh
TOJNILKO 00SI3aTEeIbCTBEHHO-TIPABOBOM CIOCO0 3aIlUThl — KOHIUKIIMOHHOE
TpeOOBaHuUE, BHITEKAIOIIEE M3 00s13aTeIhCTBA BCICICTBUE HEOCHOBATEIBHOTO
oborarieHusl.

Takum 00pa3oM, 00s13aTeIbCTBOM, BBITCKAIONIMM M3 HEOCHOBATEIHLHOTO
oboralieHusl, SBISETCA TAKOE I'PaKIaHCKO-TIPABOBOE 00s3aTEIbCTBO, KOT-
Jla JIMI0, KOTOpoe 0e3 yCTAHOBJICHHBIX 3aKOHOIATEIbCTBOM HJIM CHEJIKOU
OCHOBaHMI MPHOOPENIO WM COEPErio UMYIIECTBO 3a CUET APYroro JIHIIA,
00s13aHO BO3BPATHTh HEOCHOBATEIBHO MPHOOPETECHHOE WM COEpeREeHHOE
HUMYIIECTBO, KPOME CIIydaeB, YCTAHOBJIEHHBIX 3aKOHOM. lleipi0 JaHHOTO
00s13aTeNbCTBA SIBJSIETCS. BOCCTAHOBJIEHUE MEPBOHAYAILHOTO UMYIIIECTBEH-
HOTO IMOJIOKEHUS MOTEPIEBIIEro 3a cuer nprobdperarens. HeocHoBarenbHO
pUOOPETEHHOE UMYIIECTBO JIOJDKHO OBITH BO3BPAILICHO B HATYPE, & €CJIH 9TO
HEBO3MOXKHO, JIOJDKHA OBITH BO3BpAIIIEHA €r0 JEUCTBUTEIIbHAS CTOMMOCTh, a
TaK)Ke YOBITKH, BBI3BAHHBIC MMOCIIEIYIONIMM H3MEHEHUEM CTOUMOCTH MMY-
miectBa. MCXo/st U3 BBIIIEHA3BAHHOTO OMPEJICIICHUS, 101araeM, MpUBEICH-
HBIE UCCIIEJIOBAHUS MOTYT IIOMOYb Ha MPAKTHKE Oojiee 00CTOATENBHO PEIIaTh
CIIOPBI BCJIEICTBUE HEOCHOBATEILHOTO 000 aIEHHSL.

VYIK 347.132.6 +347.441.8
M.II. Kopomxeguu

HEOENCTBUTENbHbIN U HE3AKNIOYEHHBIA JOrOBOP:
0 B3bICKAHWM YBEbITKOB U HEYCTOWKM

JloroBop, ABIISACH COIAIICHUEM JIBYX MU OoJiee JIML 00 YCTaHOBJICHHH,
N3MCHCHUM WM MPCKPAINCHUH I'PAKIaHCKUX IIpaB U O6ﬂ33HHOCTeﬁ, SABJIACT-
csl HanboJee 4acTo CoBepIIaeMOi CEIKOW. B oTiiMuue oT 0OHOCTOPOHHHUX
CHETOK IS 3aKJIIOYCHUS JI0TOBOPA M, COOTBETCTBEHHO, NMPU3HAHUS TaKOH
CJICJIKM COBEPIICHHOM, HEOOXOIMMO BBIPAXKEHHUE COTNIACOBAHHOM BOJIU (JIeH-
CTBHH) IIByX CTOPOH JIHOO Tpex miu Oojee CTOpoH. ['paskiaaHCKUH KOJIEKC
Pecnyonuku benapycs (I'K) pernmamentupyer nonsitue, Gopmbl U BUIBI BCEX
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CJICJIOK, yCTaHaBJIMBACT OCHOBAHMSI HEACHCTBUTEIBHOCTH JIIOOBIX CIEIIOK.
Jl1st 1OroBOPOB, KOTOPBIE SIBIISIIOTCS ABYXCTOPOHHMMH MJIM MHOTOCTOPOHHH-
MU caenkamu, ['K ycranaBnuBaeT crnennaibHbIe IPaBuiia 0 HeOOXOIUMOCTH
COOJTFONICHHSI OTIPE/ICIICHHBIX TPEOOBAHUH JIJIsl TOTO, YTOOBI JJOTOBOP CUUTAI-
cst 3akmodeHHbIM. 'K ompenensier Takke MOMEHT 3aKITIOUEHHS JIOTOBOPA, C
KOTOPBIM CBSI3bIBACTCSI MOMEHT BCTYIUICHHS JIOT'OBOpA B CHITY M 0053aTEIbHO-
CTH J0roBOpa /it ero ctopoH. I'K, momyckas kak HeleHCTBUTENBHOCTD, TaK
1 HE3aKIIOYEHHOCTh JJOTOBOPA, HE COACPKUT YETKUX KPUTCPHUEB PA3INUMs
JAaHHBIX IOPUIUYECKUX KOHCTpyKLui. O pasrpaHUYeHUN KOHCTPYKIIMU He-
3aKJTFOUEHHBIA Y HEJICHCTBUTEILHBIN JOTOBOP CBUACTEILCTBYET IT. 14 mocTa-
Hosienust [Inenyma Briciiero Xozsiicrsennoro Cyna Pecnyonuku benapych
ot 28 oktsi0pst 2005 1. Ne 26 «O HEKOTOpPBIX BOIPOCAX NPUMEHEHUS XO35H-
CTBEHHBIMU CyHaMH 3aKOHOZATEIbCTBA, PETYIUPYIOUIETO HEIEHCTBUTEINb-
HOCTb C/IEJIOK» (fajnee — nocraHoBieHne Ne 26), B KOTOpPOM ONPEJIENICHO, YTO
HE3aKJIIOYCHHBIMH JOTOBOPAMH CIIEAYET MPU3HABAThH JOTOBOPHI, B KOTOPBIX
«OTCYTCTBYIOT YCTaHOBJICHHBIEC 3aKOHOJATEIILCTBOM YCIIOBHSI, HEOOXOANMBIE
JUISL VX 3aKJIIOUCHHMs (HalpuMep, OTCYTCTBYET COIVIAIICHUE 10 BCEM CyIIe-
CTBEHHBIM YCIIOBUSIM, YKa3aHHBIM B 3aKOHOJIATEJILCTBE; HE MOJYYEH aKIEnT
CTOPOHOH, HampaBHBLIEH O(hepTy; HE MEePEeJaHO NMYIIECTBO, €CIH B COOT-
BETCTBHH C 3aKOHOJIATEJILCTBOM ISl 3aKJIIOUSHHUS JIOrOBOpa TpedyeTcs ero
nepenada (crateu 402, 403 T'K)».

HUcxons uz 'K Borpoc o cynpde uMyIiecTBa CTOpOH HEACHCTBUTEIBHOTO
U HE3aKJIIOYCHHOTO JTOTOBOpPA BO3HHMKAET B CIydasX, KOIa TaKOW TOTOBOP
OBbIT YaCTUYHO JIM MOJHOCTBIO HCTIOJTHEH.

OO1ye TToNI0KEHHS O ITOCIIEICTBUSIX HEJICHCTBUTEIILHOCTH C/ICJIOK B BHJIE
JIBYXCTOPOHHEW pecTUTYLHH onpeneneHsl B 1. 2 cT. 168 I'K. Ilocinencreuem
MIPU3HAHUS CACIKH HEICHCTBUTEIBHON MOXKET OBITh TaK)Ke OXHOCTOPOHHSIS
pectutynus 1udo HepomyiieHue pectutyiuu (ct. 170, 180 I'K). JJomonHu-
TENBHBIMHU MOCIEACTBUSIMU HEZICHCTBUTEILHOCTH CIEJIOK SIBJISTFOTCST BO3MOXK-
HOCTB B3BICKaHHsI peasibHOrO yiepoa (ct. 172, 173, 176, 177, 178, 179, 180
I'K) (B omnin4me OT poCCHIICKOTO 3aKOHOAATENs], yCTAHOBUBIIIETO TPEOOBAHMUS
TIOJTHOTO BO3MEIIICHHMS yOBITKOB, B YACTHOCTH B COCTAaBaX HEJCHCTBUTEIILHBIX
CJICJIOK, COBEPIICHHBIX I10J] BIIMSHHEM CYIIIECTBEHHOTO 320y KIeHUs, 0OMa-
Ha, HACWJIUS, YIPO3bl WIN HEONAronpHuATHBIX OOCTOSITENBCTB) U B3bICKAHUS
HEOCHOBATEJILHOTO 00OTaIIECHHS.

Bo3MOXXHOCTD IIPUMEHEHMS NIPU HEACHCTBUTENBHOU CHEIIKE IIPaBUII O
PECTUTYLINH SBIIACTCS OCHOBHBIM OTIMYHMEM HEIEHCTBUTENBHON CHAEIKH OT
HE3aKJIIOUYEHHOTO JIOTOBOPa (HECOCTOsIBIICHCS caenkn). Pectutynms — crien-
uduyeckoe MpaBoBOE CPEACTBO, PACCUMTAHHOE TOJILKO Ha CIIyuyau HeJew-
CTBUTENBHBIX C/esIOK. [locnencTBust HEAEHCTBUTEIBHOCTH C/IENIKH K HE3a-
KIIFOYEHHOMY JOTOBOpY He mpuMeHstores (M. 14 moctanoBiaeHus Ne 26).
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B curyanuu, korja 1o He3aKJIIOYEHHOMY JIOTOBOpPY OBLIO IPOM3BEICHO UC-
MIOJTHEHNE, TO BBUAY OTCYTCTBHS YCTAHOBJICHHBIX 3aKOHOJATEIHCTBOM HIIH
C/ICTIKOM OCHOBaHHUH JUI0, KOTOPOE MPHOOPETO WM COCPErsio UMYIICCTBO
(mpuoOperarernb) 3a cyeT APYroro juua (MOTEPIIEBIIEro), 00sI3aHO BO3Bpa-
TUTH MTOCIICAHEMY HEOCHOBATEIFHO IPHOOPETEHHOE HITH COCPEIKEHHOE HMY-
IecTBO (HEOCHOBaresIbHOE oboramnienue) no npasmiam ri1. 59 I'K.

Kpome Toro, B HEKOTOPHIX CIy4asix, €CIM JOTOBOP HE ObUI 3aKIIOUYEH U
Jake eCITi HU OJlHA M3 CTOPOH HE TpOM3BeJia MCIOMHEHNE (JaCTHYHO WIIH
MOJTHOCTBIO), JJIsl OJHOM W3 CTOPOH MOTYT HACTYIaTh HEOIArompHsTHBIC
nocnenctBus. Hanpumep, cormacho 1. 2 ct. 477 I'K cropona, momy4yuBmas
MIPEJUIOKCHUE 110 COOTBETCTBYIOIIMM YCIOBHUSM JIOTOBOpA MOCTAaBKH, HO HE
NPUHSABINAS MEp MO COINIACOBAaHHUIO YCJIOBHI JOTrOBOpa M HE yBEIOMHBILAS
JIPYTYIO CTOPOHY 00 OTKa3e OT €ro 3aKJIOUeHHs B TCUCHUE OMPEACIICHHOTO
CpoKa, 00s13aHa BOBMECTHUTh YOBITKH, BBI3BAHHBIC YKJIOHCHHEM OT COIIaCcOBa-
HUS yCIIOBUH oroBopa. B manHOM ciydae mocneacTBus 1 CTOPOHBI HACTY-
MAloT HE M3-3a TOTO, YTO JOTOBOP MpPHU3HAH HE3aKIIOUCHHBIM, a BCICIACTBUC
Oe3nelicTBust oHOM 13 cTopoH (11. 2 c1. 477 T'K).

Takum 00pa3oM W TpU HEACHCTBUTENBFHOCTH, W MPU HE3aKIIOUYCHHOCTH
Joropopa npuMeHuMbl HopMbl 1. 59 'K, B ToM uucine, kacaromuecs: Bo3-
MOYXHOCTH B3BICKaHUsI YOBITKOB B YCTAHOBJICHHBIX CIIydasx (Harmpumep, . 1
cT. 974 IT'K).

IIpennoxenuit mo gomnoyiHeHU0 U u3MeHeHuto HopM 'K, 3arparuBaio-
IIUX BONPOCHI OTBETCTBEHHOCTH CTOPOH HENEHCTBHUTENBHOTO M HE3aKIIIO-
YEHHOTO JOTOBOPOB, CONEPIKATCS B IOATOTOBICHHOM BO HCHOJHEHHE 1. 11
IJjaHa MOJArOTOBKHM 3aKOHOIMpPOEKTOB Ha 2018 I, yTBep:KIEHHOro YKazoMm
[Ipesunenta Pecybmukn benapycs ot 10 ssaBaps 2018 . Ne 9, mpoexre 3a-
koHa «O BHECEHUM M3MCHCHHUI B HEKOTOpBIC KOIeKchl PecryOmuku Bena-
pycb» (manee — Ilpoekr 3akona). B wactHocTH, [IpoekT 3akoHa cCOmepKUT
TpeUIoXKeHns 1o BKItoueHnH B ['K HOpM, yCTaHaBIMBAOIINX BOSMOKHOCTh
KOHBaJIMJAIMK (MCICIICHHSI, CAHAI[UM) HEKOTOPBIX YCJIOBUI HE3aKIHOUCH-
HBIX WM HENCUCTBUTENBHBIX JOTOBOPOB. Tak mpemiaraercs: qomonHuth ['K
cT. 4012 «3aBeperre 06 0OCTOSTENBCTBAXY, TIPELYCMATPHBAIONIYIO 00s3aH-
HOCTb CTOPOHBI, KOTOPAas MPH 3aKII0YEHUH JOr0BOPA MPEeJO0CTaBUIa JPyroi
CTOpPOHE HEJOCTOBEPHBIC 3aBEPEHUSI B OOCTOSATEIHCTBAX, HMEIOIMINX 3HAYE-
HUE JUTS 3aKITFOYCHUS TOTOBOPA, €r0 MCIOTHEHUS HITH MTPEKPAIICHUs, BO3ME-
CTUTh JPYTOi CTOPOHE 110 ee TPEOOBAHUIO pealibHbIN yIepO, MPUYNHEHHbII
HEIOCTOBEPHOCTHIO TAKMX 3aBEPCHUM, U BBITUIATUTH HEYCTOMKY, €CIH TaKoO-
Bas IIPEIyCMOTPEHA OroBopoM. [Ipu 3TOM NaHHYIO 00SI3aHHOCTh yKa3aHHAsS
CTOpOHA JJOTOBOpa 00s3aHa MCIIOIHHUTH AaXKe B CIydae MPU3HAHUS JOTOBOpa
HE3aKIIOUCHHBIM HJIM HEJICHCTBUTEIBHBIM U TIPU YCTAaHOBICHUH (pakTa ero
HUYTOXXHOCTH.
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ITonaraem, BO3MOXHOCTb JIEUCTBUSI OTHIEIBHBIX YCIOBUI HENEWCTBU-
TEJIBHOTO MJIM HE3aKJIIOUEHHOI'0 JIOTOBOPa HE COOTBETCTBYET JOKTPUHAIBHO-
My YYEHHUIO O CJeJIKaX, IPAaBOBBIM KaTE€rOpusM HE3aKIIOYEHHOIo U HeJeil-
CTBHUTEIBHOTO JIOTOBOPA, MOJIOKEHUS KOTOPBIX HE JOJIKHBI UMETh TPABOBOM
CHJIBI, B TOM YHCJIE 00 OTBETCTBEHHOCTH CTOPOH. CUMTaeM, 4To IpH BKIIIOUE-
HUH TIpe;IoKeHHOTo 3anmMcTBoBanus B [ K nanHbIi dakt Oyaer yuTeH, a BO3-
MOYKHOCTb B3BICKAHUSI HEYyCTOMKH, MPEAyCMOTPEHHON HeICHCTBUTENBHBIM
WM HE3aKJIHOUEHHBIM JJOTOBOPOM, HCKIIIOUYEHA.

OOparum BHMMaHUE, 4To B [Ipoekre 3akoHa Takke UMEIOTCS MPeIoxKe-
uus 1o pononaenuto ['K cr. 309", 3akperusirorieit 0053aHHOCTH ISt CTOPOH,
OCYILECTBISAIOIUX NPEANTPUHIMATEIbCKYIO IESITEIbHOCTD, 110 BO3MEIIECHUIO
HMMYIIECTBEHHBIX N10TEPb, BO3HUKIIUX B CIIy4ae HACTYTIJICHUS ONpe/IeNICHHbIX
B ZIoroBope oocrosiTenseTB. [lonaraem, mpaBo CTOpOHbI TpeOOBATh BO3MeEIIe-
HHS IMYILIECTBEHHBIX TIOTEPh B mpemiaraemMoii penakimu ct. 309! 'K Henpu-
MEHHMO NPH HE3aKIIOYEHHOCTH WJIH HE/ISHCTBUTEIILHOCTH JIOTOBOPA (TaK Kak
MIPSIMO BO3MOXHOCTb €T0 PACHPOCTPAHEHHsI HE 3aKpeIlIeHa B IpejylaraeMoin
penakuuu ct. 309! I'K), B omtnuue ot aeiictByronieid Hopmbl cT. 406.1 I'pax-
JaHckoro koaekca Poccuiickoit depepalyu, B KOTOPOH aHAJIOTMYHOE MPABO
TpeOoBaTh BO3MEIICHHE MMYILECTBEHHBIX TIOTEPh 3aKOHOJIATEIh PAcIIpoCTpa-
HSeT M Ha Cllyyad NPHU3HAHUS JJOTOBOPA HE3AKIIFOUCHHBIM WJIM HeJIeHCTBU-
TENILHBIM (ECJIM HHOE HE MPEyCMOTPEHO COINIAllIEHHEM CTOPOH).

VK 347.51
C.U. Kpacosckuii

0 KOMMEHCALMW MOPANIbHOI O BPEQA 3A HE3AKOHHbIN CEOP,
OBPABOTKY, XPAHEHUE W NONb30BAHUE UHOOPMALIMEN
0 YACTHOW XU3HN ®U3NYECKOT O NIULIA

Crarps 28 Koncrutyuuu PecnyOmuku bemapych 3akperuisieT mpaBo Ha
3alIUTy OT HC3AKOHHOI'0 BMCHUIATCIILCTBA B JIMYHYIO KU3Hb. B Pa3BUTHEC I10-
noxkeHnii OCHOBHOTO 3aKkoHA ObLTH pa3padOTaHbl U APYTHE HOPMBI, COAEP-
Kamuecs B IpYyIruxX HOPpMaTUBHBIX IIPAaBOBBIX aKTaX, KaCarominuecs HEIPUKOC-
HOBEHHOCTH 4YaCTHOH Xn3HH. K HUM OTHOCATCs, B HaCTHOCTH, ITOJIOXKCHUA
3akona Pecnyonuku benapycs «O0 mHbopmaiiuu, nHGOpMATH3AINKA U 3a-
mre uapopmanuuy, ¢r. 179 YK Pecnyonuku benapycs «HesakoHHbBIE cO-
Oupanue a1b0 pacnpocTpaHeHre MHPOPMALMK O YACTHOW JKU3HWY, CT. 22.6
Konekca Pecniyosnuku benapych 00 aqMUHHCTPaTUBHBIX PABOHAPYIICHUSIX
(KoAIlI Pectrybnuku benapycs). Ilpu atom ct. 179 Yronosroro xoxekca (YK)
PecniyOnuku benapych npeaycMarpuBaeT yrojoBHYH OTBETCTBEHHOCTH 3a
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HE3aKOHHBIE cOOMpaHue JIMOO pacrpoCTpaHEHHE CBEICHUH O YaCTHOM KH3-
HH, B CBOIO ouepesp, cT. 22.6 KoAlIl Peciyonuku benapych ycraHaBnmBaet
OTBETCTBEHHOCTh 38 HECAHKLIMOHMPOBAHHBIN JOCTYIl K MH(OpMaIKH, Xpa-
HSIIIEHCS B KOMITBIOTEPHOW CHCTEME, CETH MJIM Ha MAaIIMHHBIX HOCHTEISX,
COMNPOBOYKIAIOIIUICS HAPYIIEHUEM CHCTEMBI 3AIIUTHI.

[IpaBo Ha KOMIIEHCAIMIO MOPAJILHOTO BPE/ia, IPUUYNHEHHOTO (hH3HYECKO-
MY JIMILY, HApyIIeHHEM ero cyObeKTHBHBIX IpaB, rapantupyercs ct. 60 Kon-
crutynuu Pecriyonuku benapyce, a Takke 3akperuieHo B ¢T. 152 I'paxkman-
ckoro kozekca PecnyOnuku benapych «KommeHcarysi MOpaibHOTO Bpezay
1 BBITEKAET M3 HAPYIICHMS JIMYHOTO HEMMYILECTBEHHOTO npasa. [IpaBoBoit
OCHOBOI1 KOMIICHCAIIMY MOPJILHOT'O Bpe/a SBJISIETCS TAKXKE MOCTAHOBICHNE
[Tnenyma BepxoBaoro Cyna Pecnyonuku benapycs ot 28 centsiops 2000 .
Ne 7 «O mpakTike IpUMEHEHUS Cy/laMH 3aKOHOJATENIbCTBA, PETyIHPYIOIIETO
KOMIICHCAIIMIO MOPAJILHOTO Bpenay (nanee — nocraHosneHue [Inenyma Bep-
xoBHOTO Cyna Ne 7), Tak Kak IMEHHO Ha €ro OCHOBAHHMH PEIIAeTCs BOIIPOC O
BOCCTaHOBJICHUH HAPYLICHHOTO 1IPaBa, PACKPBIBACTCS MIOHATHE MOPAIBHOTO
Bpena, PU3NYECKUX U HPAaBCTBEHHBIX CTPAJaHuUi.

Hecmotpst Ha Hanmmuue yKa3aHHBIX IOJOKEHUH HOPMATHBHBIX ITPABO-
BBIX aKTOB, KacCaloLIMXCsl 3al[UThl HEPUKOCHOBEHHOCTH YaCTHOM JKHM3HHU,
B HacTosiIiee BpeMs B 3aKOHOAATEIbHBIX akrax PecmyOmuku benapych or-
CYTCTBYET 4ETKasi PErIaMCHTAIMs KPUTEPUEB, MO3BOISAIOMINX Pa3yMHO U
CIPaBEJIMBO ONPEIEIUTh pa3Mep NPUUMHEHHOTO0 MOPaJIbHOTO Bpeaa, 1, Kak
CJIC/ICTBHE, BO3HHKAIOT TPOOJIEMHBIC CHTyallMd B NPaBOIPHUMEHHUTEIHLHOMN
npakTuke. Het equHOro noaxonaa B pelIeHU JaHHON MPOOIEMbI U B Hay4-
HOM JuTeparype.

Heo0xoanMo OTMETHTB, YTO, HECMOTPsSI HAa HaJIW4YHME COCTABOB IIPABO-
HapyIIeHUH U3 YTOJOBHOTO M aJIMUHHUCTPATUBHOTO 3aKOHOATEIbCTBA, BO3-
MEILIEHNEe MOPAJIbHOTO BPE/a 32 HE3aKOHHBIH cO0p, 00paboTKy, XpaHeHHe 1
M0JIb30BaHue MH(OpPMAIHEH O YaCTHOW JKU3HM (PU3MUECKOTO JIMIA MOMKET
OBITh OCYIIECTBIICHO KaK B paMKax aJMHHHCTPAaTHBHOIO JIMOO YrOJIOBHOTO
rporecca, a Tak’Ke B paMKax MCKOBOTO IIPOM3BOJCTBA B IPAYKIAHCKOM IPO-
recce (4To BICYET AOMOIHUTEIbHbIC POLECCYaIbHbIE U MAaTEPUANIbHBIC U3-
JICPIKKN).

Omnpenenenne pa3Mepa KOMICHCAIMH MOPAJILHOTO Bpeia 38 HE3aKOHHBII
c6op, 00pabOTKy, XpaHEHHUE U MOJIH30BAHUE HHPOPMAIHCH O YACTHOM JKU3HU
(PM3MUYECKOTO JINIA OCTACTCS OIHON M3 aKTyaJbHEHIINX MpoOeM rpakIaH-
ckoro mpasa. CyTb €e COCTOMT B OOBEKTUBHOM HEBO3MOKHOCTH OIIpEsEIie-
HUS TOYHOW CTOMMOCTHOW OLEHKH MPUYMHEHHOTO MOpPAJIBHOIO Bpena, Io-
CKOJILKY MOPAJIbHBIN BPE/ HE MMEET CBOETO HMYIIECTBEHHOTO COJCP)KAHMS.
[TpuHIMT SKBUBAJICHTHOTO BO3MEICHUS, MIPUCYIUHA TPAXKIAHCKOMY IIPABY,
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B JIaHHOM Clly4yae HEIPUMEHUM, TaK KaK pedb MJET O HAPYIICHUH JIMYHBIX
HEMMYIIECTBEHHBIX [IPaB U APYTUX HEMaTepUalibHbIX Oar.

[Ipu onpeneneHnn pazmMepa KOMIIEHCAIMM MOPAJIBbHOTO Bpeaa CyJ MpH-
HUMAaCT BO BHUMAaHUC CTCIICHb BUHBI HAPYIIUTCIIA U MHBIC 3aC1y>KUBArOIINe
aHanmm3a obcrosTenseTBa. Cyll TODKEH TakKe YUUTHIBATH CTEMCHD (hH3Hde-
CKHUX Y HPAaBCTBEHHBIX CTPAJJAHUH, CBI3aHHBIX C MHANBU/yaJIbHBIMHI OCOOCH-
HOCTAMH JIUIIA, KOTOPOMY ITPUYINHEH BPCI.

OObIYHO TTpU CYACOHOM PACCMOTPEHHHU JIAHHOW KaTeropuu Jell JoKa3a-
TENLCTBOM (pakTa NPUUMHEHHSI MOPAIBHOTO BPEAa SIBJSIFOTCS yTBEPKICHUS
HCTLA O MEPEHOCUMBIX UM (PM3MUYECKHUX WIIM HPABCTBEHHBIX cTpaaaHusx. [1o
MHEeHHI0 M.A. DpaeneBckoro, 3asBJIEHHE UCTIAa O TOM, YTO OH IpeTepriel
(1)I/I3I/IHCCKI/I€ WJIM HPpaBCTBCHHBIC CTpadaHUs, ABJIACTCA IPAMBIM J10Ka3aTCIib-
CTBOM (pakTa MPUUMHEHUsI MOPaIbHOTrO Bpeaa. Hay4nbie 3HaHus B o0mactu
TICHXOJIOTHH TI03BOJISIIOT OTMETHTH, YTO K OIMCAHHIO UCTLIOM CBOMX CTpaja-
HUI CJIEAyeT OTHOCUTBHCS KaK K THIIOTE3€: OHO MOXKET MOJIHOCThIO COOTBET-
CTBOBAThH JICHCTBUTEIBHOCTH, COOTBETCTBOBATh YACTUYHO HIIM COBEPIICHHO
OT Hee OTIMYarhCs. IMEHHO MOATOMY B MEIMIMHE CIIOXKHJIACH TPAJULIUSL
OTAETbHO (PUKCHUPOBATH KaJIOOBI OOJBHOIO M OOBCKTHBHBIN MEIUIIMHCKUN
Jnraruo3. KoHeuHo, ocriopuTh yTBEpIKACHHE YEIOBEKa O MEPSIKUBAEMOM UM
CTpalaHuu TPYAHO, IIOCKOJIbKY IMCPCIKUBAHUA SABJIAIOTCA TEM Cy6"l)eKTI/lBH])IM
OITBITOM, KOTOPBIM pacrojiaraet TOJIbKO caM MHAWBHUJ. Bmecte ¢ TeM coBpe-
MEHHBIE METO/Ibl IICUXOJMarHOCTUKHU MO3BOJISIIOT ONPEIEIUTh 0COOCHHOCTH
IICUXUYCCKUX Hepe)KI/IBaHI/Iﬁ u O6’beKTI/IBI/IpOBaTB Cy6’beKTI/IBHLIe BBICKA3bI-
BaHMS O HUX HCTIA.

Pesynbrarel ananu3a cyieOHON NPaKTUKU U COBPEMEHHBIX TOYEK 3PCHHUS
0 TOPSIJIKE UCYUCIICHHSI CyMMbI KOMITIEHCALIMK MOPAJILHOTO Bpe/ia CBH/IETEIb-
CTBYET O HEOOXOIMMOCTH BBEJCHUS KPUTEPHUEB, MO3BOJISIONINX Pa3yMHO U
CIPaBEJIMBO ONPECIUTh ero pasMep. CTerneHb TSHKECTH MOPaIbHOTO Bpea
HAXOIHUTCS B MPSIMOI 3aBUCHMOCTH OT MOCIJIEACTBHI HE3aKOHHOIO coOHpa-
HUS U MCTIOJIb30BAaHMSI MH(OPMAIMU O YaCTHOM KHU3HU (PU3UUECKOTO JINIIA:
OT Xapakrepa (PU3MYECKUX U HPABCTBEHHBIX CTPAJaHHi, a TaKkKe MpOoJoJi-
JKUTENBHOCTH BPEMEHH, B TEUEHHE KOTOPOTO MPETEPIIEBAIUCH HEOIaronpu-
SITHBIE ITOCIICJICTBUS. B HacTosIIiee BpeMst B COOTBETCTBHHU C HALIMOHAIBHBIM
3aKOHOJIATEIbCTBOM 32 CY/IOM COXPaHSETCS IPaBoO Ha CBOOOMY YCMOTpPEHHUs
[IPU OMPEJICICHUH CYMMbI BO3MEIICHHSI MOPAJIBHOTO BPE/Ia.

[Tpenocrasisisi cyy cBOOOLY YCMOTPEHHUS IIPU ONPENEICHUN CYMMBbI MO-
panbHOTO Bpeaa 0e3 KaKhX-T100 apryMEHTHPOBAHHBIX KPUTEPUEB U Tpe/ie-
JIOB, 3aKpPEIUISeTCs] PaBO CyObEKTHUBHOM Cy/IeOHOM OIEHKH, YTO IPOTHBO-
PCUYUT OOBECKTUBHOCTH CYIONMPOU3BOACTBA. TakuM 00pa3oM, OYCBHUIHON SIB-
JSIETCsl HEOOXOMMOCTD 3aKPETICHUS] MUHUMAIBHOTO pa3Mepa KOMIICHCAIIN
MOpaJIbHOTO Bpe/ia 32 BbIIICYKa3aHHbIC TIPABOHAPYILICHHUSI.
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[To HareMy MHEHUIO, JJIsl HaJUIEKAIIET0 IIPABOBOTO PETyYINPOBAHUS BO3-
MEIICHUS] MOPAJILHOTO Bpella 32 He3aKOHHBIH cOop, 00paboTKy, XpaHCHUE U
T10JIb30BaHue HHPOpPMALIMEH 0 YaCTHOM KMU3HU (PU3NYECKOro JIMIa, B TIOCTa-
Hosienun Ilnenyma BepxoBHoro Cyna Ne 7 HE0OXOIMMO 3aKperuTh I0JIO-
JKEHUE O TOM, YTO MHUHUMAJbHBIA pa3Mep KOMIICHCAIMU MOPAJIbHOIO Bpea
o ct. 179 YK Pecnyonuku Benapych nomken cocrasisite 10 6a30BbIX Be-
JIU4UH, 110 cT. 22.6 KoAIl PecniyOnuku benapych — B pa3mepe msti 6a30BbIX
BEJIMYMH B CBSI3M C MEHbIIIEH OOIIECTBEHHOW OMACHOCTBIO JICSIHUSI.

Kpome Toro, pa3mep KOMIIEHCAllMK MOPAJILHOTO Bpeja JIOJDKEH Harpsi-
MYIO 3aBHCETh OT pa3Mepa CaHKLUH, NPUMEHSEMOH 10 OTHOLICHUIO K Ha-
KazyeMoMy, TaK KakK IpW Ha3HaYE€HHM HaKa3aHUs CYJl YK€ YUMTBHIBAaEcT BCE
CMSTYAOIUe U OTATrYaloye BUHy oocrostenseTsa. s yuera HeoOXoqumMo
HCIIONIb30BaTh TaKOe HaKa3aHHUE, KaK JIMIIEHHE CBOOO/IbI, KOTOPOE BhIPAXKaeT-
cs B Mecsinax. [Ipu TakoM MeTone OiH MecsIl HaKa3aHWsl B BUIE JIMIICHUS
cBO0OO/IBI, apecTa OLIEHUBATh CYMMOH B JiecsiTh 0a30BbIX BesimunH. Eciy Ha-
KazaHHEM SIBJISICTCS YTOJIOBHBIW mITpad, TO pazMep KOMIICHCAIMH CIEAYeT
paccunTHIBaTh B IOJIOBUHY OT €0 CyMMBI. B cityyae n30paHusi HakazaHHs B
BH/JIC UCIIPABUTEIBHBIX Pa0OT, IPEAOCTABUTh CYIy MPABO HA3HAYUTH MUHU-
MaJIbHBIH pa3Mep KOMIIEHCAIK — AeCsATh 0a30BbIX BeMunH. B 1emsix Oosee
00BEKTUBHOIO y4eTa (PM3UUCCKUX U HPABCTBCHHBIX CTPAIaHHUU TIPU OIpeie-
JICHUH CYIOM pa3Mepa KOMIIEHCAIIMH MOPaJIbHOTO BPE/ia TAKXKe CUUTaeM 000-
CHOBAHHBIM B 00513aT€JILHOM MOPSIJIKE IIPOBOANTH MEINKO-TICHXOJIOTHYECKY O
9KCIIEPTH3Y B OTHOIIEHHMH roreprnesiero. [1o pesynsraram ee npoBeneHus
Ha OCHOBaHMH 3aKIIFOYECHUS DKCIIEPTa O CTEIICHH CTPaJaHUi IMOTEpIeBIIETO
cyny u3 cneayronmx kodgdunueHton: 0,5; 1; 2 (B 3aBUCUMOCTH OT TSKECTH
MIEPEHECEHHBIX CTPAIaHuil) BHIOMPATh COOTBETCTBYIONINI U MHOXKHTH €T0 Ha
BBILICYTOMSIHYTOE KOJIMUECTBO 0a30BBIX BEJINYMH, CBS3aHHOE C Ha3HAuCH-
HBIM HaKa3aHHUEM.

VK 351.74
A.A. Kycmepux

FPAXXOAHCKO-NPABOBASA NMPUPOOA
WHCTUTYTA BO3MELLEHWA BPEQA XW3HWU N 30OPOBbLIO
COTPYAHWKA OPrAHOB BHYTPEHHWUX OEN

OTpacneBast IPUHAUICKHOCTh HHCTUTYTA IPUYNHEHNS Bpea — peIMeT
JIUCKYCCUM. YUEHbIE BBICKA3bIBAIOT MHEHMSI KaK O TPa’KIaHCKOW IIPaBOBOM,
YTOJIOBHO-IIPABOBON MJIM MEXOTPACICBOH (KOMIUIEKCHOW) MPaBOBOI MPHUPO-
Jie TaHHOTO MHCTHUTYTA. lIpeamnonaraeTcs, YT0 MHCTUTYT BO3MELICHHS Bpe-
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Jla, TIPUYMHEHHOTO JKU3HH U 3/J0POBbBIO, BHICTYIAET KaK MEXOTPACIIEBOM Win
KOMILJIEKCHBIN MIPAaBOBOW MHCTUTYT, IIOCKOJIBKY B €r0 paMKax HOPMBI I'pax-
JIAHCKOTO TIpaBa TECHO B3aMMOJEHCTBYIOT C HOPMaMU MHBIX OTpacieil mpa-
Ba — YTOJIOBHO-ITPOIIECCYAIHOTO, YTOJIOBHOTO, 8 IMUHUCTPATUBHOTO U JIp.

HopMmoTBopueckas 1esiTelIbHOCT ToCy1apcTBa B chepe BO3MEILEHHUS Bpe-
na (1 Bpena KU3HHU U 3I0POBBIO B YaCTHOCTH) HAIIPaBIeHA M Ha TO, YTOOBI
MIPEAYNPEXkIaTh MOCATATENbCTBA (KaK YMBIIICHHBIE, TAK U HEOCTOPOXKHBIC)
Ha HeMarepuallbHbIe TpaBa (0Jara) pasjinuHbIX CyObEKTOB, U TAPAHTHPOBATH
Ka)XXJJOMY TPaXIaHUHY MOTyYeHHE BO3MEIICHNUS B CIIydae IPUINHEHHS Bpe-
J1a 3I0POBBIO.

HanGonee noiaHo NOHATHE HEMATEPUAIBHBIX OJIar PEerIaMEHTHPOBAHO B
IPa’kIaHCKOM IIPaBe, i€ IPABOOTHOLICHUS B c(hepe UX 3aIIUThI COCTABIISIOT
OOJIBIIYIO TPYIIY OOBEKTOB.

K TakuMm HemarepuanbHBIM OlaraM 3aKOHOJATEIHCTBO OTHOCHUT KHM3Hb
1 3JI0pOBbE, JTUYHYIO HEIPUKOCHOBEHHOCTh, YE€CTh, JIOCTOMHCTBO, JIEJIOBYIO
pernyTanuio, TUIHYI0 U CeMEHHYIO TaiiHy, a TaKKe MHbIe 00BEKTHI. DTOT Iie-
PEUCHB SIBISIETCS] OTHOCUTEIBHO ONPEACICHHBIM.

[Ipu 5TOM TMYHBIE HEUMYIIIECTBEHHBIE OJ1ara MOKHO Pa3/ielIuTh HA PEryliu-
pyemble u 3ammiaemMsie. JKu3Hb 1 3710pOBbE SBIISIOTCS HEOTHY XK JaeMbIMH Olta-
TaMH ¥ TIO3TOMY OHH HE PEryJIUPYIOTCS], a 3aIUIIAI0TCs 3aKOHOM. JIMuHbIe He-
NMYHIECTBCHHLIC OTHOLIICHUA, OG’beKTbI KOTOPBIX CBA3aHbI C UMYIICCTBCHHBIMU
OTHOLICHNSIMH, HE 3aIIHUIIAIOTCS, & PETYIUPYIOTCS IIPAaBOBBIMI HOPMaMHU.

[Ipu HecoOMrOnEeHNH 1 HAPYILICHNH MIPAB IPaKIaH, IPUINHEHUH UM UMY-
IIECTBEHHOTO MJIM MHOTO BPEAa y HApYIIUTENs BOSHUKAET 00s3aHHOCTh BO3-
MECTUTh IPUYNHEHHBII Bpea. YTOOBI 3ar1aiuTh BPEOHOCHBIE TTIOCIIEICTBUS
HEO00X0MMO B3aMMOJICHCTBHE Pa3IMUHbIX IIPABOBBIX CPEJICTB, OHUM U3 KO-
TOPBIX MOXHO Ha3BaTh 00S3aTEILCTBO M3 MPUYMHEHUS Bpena («IEIUKTHBIC
00513aTeIBCTBAY).

B ciyuae HapymieHusi npaBa rpaxJaHWHa Ha KH3Hb U 370pPOBbE 3aKO-
HOZAATEIbCTBO MPEIYCMATPUBAET BO3MEIIECHIE TIPUINHEHHOTO Bpe/ia IPHIH-
HUTEJIEM, a B ONPEICICHHBIX CIIydasX — FOCYAapCTBOM M MHBIMH JIMLAMH,
HalmpuMep, CTpaxoBbIMU OpTraHU3ALUAMU o0 OopranusaliusMu, B KOTOPBIX
MIPUYMHAUTENb Bpega paboTaeT, BiIaeNbllaMHd HCTOYHHUKOB TTOBBIIICHHON
OIIaCHOCTH H JIp.

Tak, numa, Hecymue ciayxOy B OopraHax BHYTpeHHMX nen PecmyOnuku
Benapych, BBIOJIHAIOT KOHCTUTYLIMOHHO 3HaYMMble (YHKIIMH, B TOM YHC-
JIC CONPSKEHHBIC CO 3HAYUTCIIbHBIM PUCKOM JJIs JKU3HU WUJIU 310POBbs, YEM
00ycioBIMBaeTCA Kak X 0COOBIH MTPaBOBOM CTATyC, TaK M XapakTep 00g3aH-
HOCTEH TrocyiapcTBa 10 OTHOLICHUIO K HUM. [0Cy1apcTBO rapaHTHpyeT UM
MareprajbHOe olecrieueHre 1 KOMIICHCALMH B Cilydae NMPUYMHEHUS Bpena
KHM3HU WJIH 370POBBIO TIPH MPOXOXK/ICHUH CITY>KOBI.
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Crarbs 24 Koncturynun PecriyOnuku benapych nexnapupyer, 4To Kax-
JIbI IMEET NPaBO Ha JKU3Hb, & TOCYAAPCTBO 3AIIMIIACT )KU3Hb YEJIOBEKA OT
JIFOOBIX MTPOTUBOIPABHBIX IOCSTaTENIBCTB.

YronoBHas OTBETCTBEHHOCTh MpEAIoaraeT Haka3aHue 3a MPUYHMHEHUE
BpEZa ’KU3HU U 310POBBIO BILIOTH A0 MOXHM3HEHHOTO JIMIICHNS CBOOOABI 1
BBICIIEH MEpbl HaKa3aHHsI — CMEPTHOH Ka3HHU.

B 70 e Bpems B ciTydasix IpHUMHEHHS BPeaa BPEAOHOCHBIE MOCIEACTBHUS
OOBIYHO HE MOTYT OBITH YCTPAHEHBI C MTOMOIIBIO KAKOTO-TO OZHOTO TIPABOBOTO
MHCTHTYTA. [IJ1s1 TOCTIKEHNSI MAKCUMAJILHOTO COLMalibHOTO ddexra TpedyeT-
Csl B3aUMOJICHCTBHE CAMBIX PA3IMYHBIX IPABOBBIX CPE/ICTB, B UMCIIE KOTOPBHIX
BaKHEHIIIEe MECTO IPHHA/UICKHUT 00s13aTeIbCTBAM M3 IPUUMHEHUS Bpeza.

OnavH 13 BO3MOXHBIX BAPHAHTOB TAKOM KOMIIEHCAIIMH TPETyCMOTPEH
1. 17 YronoBHO-TiponieccyaabHOTO Konekca Pecnyomuku bemapycs, mpemno-
CTaBJIAIONINI BO3MOXKHOCT PACCMOTPEHUSI TPaXKJAaHCKOTO HCKa B YTOJIOBHOM
npouecce. ITo cBoell CylHOCTH UCK, IPENBSBICHHBINA B paMKaX yIOJIOBHOIO
TIporecca, 0CTaeTCsl TPk JaHCKO-TTPABOBBIM HCKOM. Takoi NCK BCera HOCUT
XapakTep BOCCTAHOBUTENbHBIN, TaKk KaK HalpaBieH Ha BOCCTAHOBJIEHUE Ha-
PYILLIECHHOTO IIpaBa.

HopMBI rpask1aHCKOTO 3aKOHO/IATENbCTBA O BO3MEIICHUH BPEAa SIBIISIOT-
csi PyHIaMEHTOM, Ha KOTOPOM OCHOBBIBAIOTCSI CII€L[AJIbHbIE HOPMBI O BO3-
MEIECHNH Bpesia, IPUIMHEHHOTO U COTPYJHUKAM OPTaHOB BHYTPEHHHX JIEII.
JIroOble BONPOCHI, HE YpPEerylInpoBaHHbIE CHEIUAIBHBIMA HOPMaMH, OynyT
peryaupoBaTthcst HopMamu 1. 58 «O0s3aTeIbCTBa BCIACACTBHE MPUUNHCHHUS
Bpena» [paxkmanckoro kopekca Pecrryonuku bemapycs.

Tak, B coorBeTcTBUM €O CT. 953 I'paxanckoro kozuekca Pecryomuku be-
J1apych Bpell, IPUUUHEHHbIH )KU3HHU WIN 3/I0POBBIO TPAKIAHUHA TP UCTION-
HEHHU JIOTOBOPHBIX 0053aTENBCTB, @ TAKXKE MIPU UCIIOTHEHUN 00S3aHHOCTEH
BOGHHOI1 CIIy»Obl, Ci1y’KObl B OpraHax BHYTPEHHHX J€JI ¥ APYTUX COOTBET-
CTBYIOIINX OOSI3aHHOCTEH, BO3MEIIAETCS 110 MIPAaBUIIAM, MPETYCMOTPEHHBIM
HACTOSIILEH [T1aBO, €CIM 3aKOHOAATENILCTBOM MIIHM JOTOBOPOM HE MPEyCMO-
TpeH Oosiee BHICOKHI pa3Mep OTBETCTBEHHOCTH.

B cBs13u ¢ npuuMHEHNEM Bpea KU3HU WIH 310POBBIO COTPYIHHUKHN Opra-
HOB BHYTPEHHHUX JIeJI, KaK ¥ UHbIE IPpaXkJaHe, TaKkKe UMEIOT IPaBo Ha KOM-
MIEHCAIMI0 MOPAJIbHOTO BpEAa. YKa3aHHOE BO3MEILICHHE MOXET OBbITh B3bI-
CKaHO C BUHOBHOTO JIMIIA B I'Pa’KAAHCKO-IIPABOBOM HOPSIKE, YTO PETYIHPY-
ercs ct. 152, 970 T'K.

3axon Pecybmmkn benapycs ot 17 mromst 2007 1. Ne 263-3 «O06 opranax
BHYTpeHHHUX nest PecnyOnuku Benapyck» conepkUT OCHOBHYIO HOpMY 00
00513aTeIbHOM TOCY/IAPCTBEHHOM CTPAaXOBAHUHM COTPYAHHUKOB OpPTaHOB BHY-
TPEHHHX JIET 33 CUET CPEICTB PECITyOIMKaHCKOTO OIOMKETa, a TAKKe MHBIX
HCTOYHUKOB, IIPEAYCMOTPEHHBIX 3aKOHOaTeabcTBOM Pecryomnnku benapycs.
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Crarbeii 40 Ha3BaHHOT'O 3aKOHA JIETAJIbHO PErIaMEHTUPOBAHBI OCHOBAHMUS,
BHIBI M Pa3MepPhI CTPAXOBOTO BO3MEIIIEHHS, BBIMIIAYUBAEMOTO TIPH PA3TMIHBIX
BHJIaX MOJYYECHHOTO Bpe/ia, — THOCIH COTPYAHUKA B CBS3U C OCYIICCTBICHHEM
UM CITy’)KCOHOU NIeSITeJIbHOCTH, MOTYYCHHUS TSHDKKOTO JIMO0 MEHEe TSDKKOTO, a
TaKXKe JISTKOTO TEJIECHOTO TTOBPEKICHHS, YCTAHOBIICHNS HHBATHIHOCTH.

IIpu 5TOM 3aKOHOIATENH TUPPEPSHIUPYET pa3Mep ITHX BBIILIAT.

Tak, B ciy4ae CMEpTH COTPYIHHKA MPU COBEPIICHUU MPSIMOTO MOCSTa-
TENBCTBA HA €T0 JKU3HB WM 3[0POBBE, CEMBbE MOTHOIIETO BHITIAYNBACTCS
€/IMHOBPEMCHHAS CTPaxoBasi CymMa B pasmepe 10-JieTHel CyMMBI OKJIaja jae-
HEXHOTO COACPKAHUS M Ha/I0ABKH 32 BBICIYTY JIET TIOTHOIIETO0, a 32 CMEPTh
COTPYIHHKA TIPU OCYIISCTBICHHH UM CITY’)KeOHOH nestenpHoCcTH — 250 6a30-
BBIX BEJIMYWH, YTO SYKBUBAJICHTHO rOJ0BON CyMMeE OKJIa/ia ICHEKHOTO COolep-
JKaHWA U HaJI0ABKU 3a BBICITYTY JIET TOTHOIIETO.

O4eBHIHO, YTO COTPYAHHK OPraHOB BHYTPEHHHUX JEJ OCYMICCTBISCT
[PaBOOXPAHUTENIbHYIO (DYHKIIMIO HE TOJIBKO B MOMEHT IPHUHSATHS UM MEp
10 TIPEIOTBPAICHHIO (ITPECEUCHUI0) pecTyIuieHus. [lepmaneHTHas yrposa
JKU3HH WK 30POBBI0 COTPYIHUKA MIPH HCIIOJTHCHUU UM CBOMX CITY)KECOHBIX
00513aHHOCTEH MPUCYTCTBYET BCETAA U TIOATOMY TaKO€ pa3rpaHUUYCHHE SBIIS-
eTCsI TEMOH JJIs TUCKyccHu. PasperieHre CliopHbIX CITy4aeB BO3MOKHO TOJb-
KO B paMKaX MCKOBOI'O IPOM3BOJICTBA B KAYECTBE CAMHCTBEHHO BO3MOXKHOIO
criocoba BO3MEMICHHUS BCEX BHJIOB Bpera.

Takum 00pazoM, MPUMEHEHHE HHCTUTYTA TPasKIaHCKO-TIPaBOBOM OTBET-
CTBCHHOCTH B HACTOSIICE BPEMs sIBJISICTCS Hanbosiee 3PPEKTUBHBIM CIIOCO-
00M BO3MEIICHUS Bpea M TI03BOIISIET rapaHTHPOBATh COTPYIHUKAM OPTaHOB
BHYTPCHHHUX JIeJI BO3MEIICHUE Bpe/a, MPUUYNHCHHOTO KU3HU WK 3JI0POBBIO
B CBSI3M C MCTIOIHEHHEM MU CIYK€OHBIX 003aHHOCTEH, B 00BbeMe, TO3BOIIS-
FOIIIEM B MaKCHMAJIBHOM CTETIEHN KOMIICHCHPOBATh MOCIICICTBHS H3MCHECHUS
WX MaTePHAIBHOTO U (MJIM) COIHAIEHOTO CTaTyca.

VK 343.137.5 + 347.157.1
A.A. JTawko

OTBETCTBEHHOCTb HECOBEPLLUEHHONIETHUX
B rPAXXOAHCKOM 1 YrONOBHOM NPABE B PECIMYBJIUKE BEJIAPYCb
N 3APYBEXHbBIX CTPAHAX:
CPABHUTENBbHAA XAPAKTEPUCTUKA

CyﬁbeKTHBIﬁ cocCTaB OGHIeCTBeHHI)IX HpaBOOTHOHIeHI/Iﬁ YCJIOBHO MOXXHO
noApa3aC/iuTh Ha TPU KaTCTrOpUM: roCy1apCTBO, OPUAUICCKUEC JINa U (1JI/I3I/I-
YCCKUC JIMLa. HOCJ’IC}IHﬂﬂ Kareropusa CCroaHs IMpciACTaBjICHA I'pakJaHaMu,
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WHOCTPAHHBIMU I'paKIaHaMU U JIMLaMu 0e3 rpaxxiancTa. Hapsiay co B3poc-
JIBIMH YYaCTHUKAMU TIPABOOTHOIICHUH, B TOM YHCJIE B 00TaCTH IPakIaHCKO-
TO W YIOJIOBHOTI'O IpaBa, MPUHATO BBIACIATH U JIML, HE JOCTHUITIHX 18 JICT,
KOTOpPBIC BCET/Ia BBIACISUIUCH B OTICIBHYIO KATCTOPHIO CYOBCKTOB, HAYHHAS
C pa3BUTHS PUMCKOTO TIpaBa.

AKTyaJIbHOCTh ¥ HEOOXOAMMOCTh UCCIIEJOBAaHNUI B JJAHHOM o0nacTu 00y-
CIIOBJICHA TIPEXKIE BCETO PeOPMHPOBAHHEM COBPEMEHHOTO 3apyOe:KHOTO
3aKOHOJATEIhCTBA, B TOM YHCIE W HOPM, PENIaMEHTHPYIOIIUX IPaBOBOE
MTOJIOXKCHUE HECOBEPILICHHOJICTHUX, B CBS3M C W3MCHCHHUSMHU COLMAIBHO-
SKOHOMHYECKOW OOCTaHOBKH, Pa3BUTHEM H YCIOKHECHHEM OOIIECTBEHHBIX
OTHOILIEHUH TOJ] BIMSHHUEM IVI00ANM3allMi, MUPOBOW MHTErpaluu U 1ud-
poBm3anuu. IMEHHO IMO3TOMY LIEJNBIO HACTOSIIETO MCCICIOBAHUS SIBISCTCS
BEISIBIICHIEC Ha OCHOBAHWHU aHANIHW3a HOPM 3apyO0e)KHOTO W HAI[MOHAIBHOTO
3aKOHOJIATEIbCTBA TEHJCHIUH PA3BUTHUS 3apyOeKHOTO M HAIMOHAIBHOTO
mpaBa B cdepe pPeryiIupoBaHHs OTBETCTBEHHOCTH HECOBEPIICHHOICTHHX B
TPaXXIaHCKUX M YTOJIOBHBIX MPABOOTHOIICHUSAX.

PaccmarpuBasi OTBETCTBEHHOCTh HECOBEPILIICHHOJICTHHX B paMKax Ipa-
BOBBIX aKTOB HAI[MOHAIBHOTO 3aKOHONATEIhCTBA, OOpaTHM BHUMAHHUE, YTO
IPaKAaHCKO-NIPABOBasi OTBETCTBEHHOCTh YKAa3aHHON KaTeropuH CyObEKTOB
ycTaHaBIMBaeTcss HopMamu ['paxkianckoro komekca Pecrybnuku benapych
(manee — I'K Pecrrybmuku bemapycs). Tak, ct. 942 u 945 I'K ycranoBneHo,
4TO OTBETCTBECHHOCTH 3a BPE/, l'IpH'-IIdHeHHLIﬁ HECOBCPUICHHOJICTHUM B BO3-
pacte o 14 nmeT u HeJeecmoCcoOHBIM TPaKJAHHHOM, HECYT 3aKOHHBIC TIPE/-
CTaBUTENM M OTEKYH cooTBeTcTBeHHO (Poccwmiickast ®enepanmsi, YKpaunHa,
Kazaxcran). OTBETCTBEHHOCTh Ha OOIIMX OCHOBAHHSX BO3HHKAET TOJBKO Y
mur ¢ 14 net (Poccuiickas @enepanus, YkpanHa, Kazaxcran), mpu 3ToM Bpes
B HEJIOCTAIOIICH YacTH BO3MENIAETCS TAKKE 3aKOHHBIMU TPEJCTABUTEISIMU
HEeCOBepIICHHOIEeTHETO. [Ipu 3TOM 00paTHM BHUMaHHE, YTO TOXOOHBIH TO-
XOJl CerofHs MpUMeHseTcsl Takke B Poccuiickoit Denepannu, Pecmybnmke
Kazaxcran, Pecriyonuke Koipreizcran, Ykpanne. OHaKo clielyeT OTMETUTbD,
MIPOTPECCUBHYIO, HA HAI B3IV, HOPMY YKPAaWHCKOTO TPaKIAHCKOTO 3aKO-
HOJATENbCTBA, 3aKPCIUIAIONIYI0 JTUYHYI0 OTBETCTBEHHOCTh HECOBEPIICHHO-
JIETHUX B Bo3pacTte oT 14 1o 18 jer 3a HapylieHne J0roBopa, 3aKJIF0YeHHOTO
MMH CaMOCTOSITETIFHO U TI0 COTTIACHIO 3aKOHHBIX TIpeICTaBUTENCH. B cimydae
OTCYTCTBUS JOCTaTOYHOTO MMYIIECTBA Y HECOBEPIIICHHOJIETHETO I BO3MeE-
IICHUs YOBITKOB, 3aKOHHBIC MPEICTABUTEIH HECYT JOMOJHUTEIBHYIO OTBET-
CTBEHHOCTb.

YronoBHOE 3aKOHOATENILCTBO Pecnyonmuku bemapyces mo obmiemy mpa-
BIJIy TIPHU3HACT JEIUKTOCIIOCOOHBIMU JIHII, TOCTUTIHUX 16 sneT. B uckiro-
YUTEIBHBIX CIIydasixK, MPEeayCMOTPEHHBIX CT. 27 YroioBHoro koxekca (YK)
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Pecnybnnku benapych, yroioBHast OTBETCTBEHHOCTh HacTynaeT ¢ 14 ner nim
B psJie ciaydaeB Toibko ¢ 18 jer, Hampumep, coctas cT. 168 «IlomoBoe cHo-
LIEHUE U MHBIE ICHCTBUS CEKCyalIbHOTO XapaKTepa ¢ JIUIIOM, HE JOCTUTTIIHM
IIECTHAALATHIIETHEI0 BO3PAcTa». AHAJOTMYHBIA TOIXOJ CErojHsl BhIpabo-
TaH 1 B Poccuiickoit @eneparnn, Apmennn, Azepoaiipkane.

Bo mMHOrux eBponeickux crpaHax Bo3pacT yrOJIOBHOM OTBETCTBEHHOCTH
ycranoBiieH Ha pyoexe 15 nmer (IlBeuus, Yexus, Ounnsaaus, Vcaanaus,
Hopgserus, lanust). B bensrun, Hunepaannax u lllotnanaum yroimoBHas OT-
BETCTBEHHOCTb HACTyMaeT NMpH JocTuxkeHuu 12 net. IIpu aTom camblii Mu-
HUMAaJIbHBIN BO3PACT /ISl IPUBIICYCHUS] HECOBEPILIEHHOJIETHETO K YTOJIOBHON
OTBETCTBEHHOCTH YCTAaHOBJICH ITPABOBBIMU akTaMu AHIINH, Yabca u Ce-
BepHOU Mprnanauu — necsrs Jier.

MNurepecHbiM npeacrasisiercs onblT OUHISHAUMM. Tak, BO3pacT yroios-
HOW OTBETCTBEHHOCTH 3/IeCh YCTAHOBJICH Ha pyOexe 15 yieT, oqHako Cyssl
UMEIOT IMPAaBO OTKAa3aThCsA OT HAKa3aHHs 3a MPECTYIUICHHE, COBEPIIECHHOE
JWLOM, HE JOCTUIIMM |8-JIeTHETo Bo3pacTta, KOorja «IeHCTBHE CUMTACTCS
pe3ynbraroM Oe3paccyacTBa WIIM HEOCTOPOXKHOCTH HECOBEPIICHHOJIETHETO,
a HE €ro HeBHUMAaHUS JTM00 HE3HAHUS».

B I'penuu, Hanpumep, J€TH B BO3pacTe OT 8 10 15 1eT Ha MOMEHT coBep-
HICHHS MPECTYITHOTO AESHHUS MOTYT OBITh HOJBEPrHYTHI TOJBKO 00pa3zoBa-
TEJIbHBIM, HCIIPABUTEIBHBIM WIIN TEPAIEBTUIECKAM MEpaM, a BOT HECOBEp-
LIEHHOJICTHUI B Bo3pacte oT 15 1o 18 ser yxe MOXeT ObITH MPUTOBOPEH K
HaKa3aHHIO, BKIIIOYAs JIMIIEHUE CBOOOIBI.

Becbma cTporuM mpeacTaBisieTcs yrojllOBHOE 3aKOHOMATeNbCTBO PpaH-
UK. 37eCh HE CyLIECTBYET a0COIOTHOIO MHHHUMAaJIbHOIO BO3pacta, B KO-
TOPOM HECOBEPILEHHOJETHEE JINIIO0 MOXKET OBbITh MPHUBIEUEHO K yrOJIOBHON
otBeTcTBeHHOCTH. OnHAKO JHIa B Bo3pacte oT 13 g0 18 jer mMoryt OBITh
MIPUTOBOPEHBI K YTOJIOBHOW OTBETCTBEHHOCTH, B TOM HYHCJE K TIOPEMHO-
My 3aKIIOUEHHIO, 2 HECOBEPIICHHOIETHHE B Bo3pacTe oT 16 mo 18 met mpu
OITPE/IEIIEHHBIX OOCTOSITENBECTBAX MOTYT OBITH IIPUTOBOPEHBI K TIOPEMHOMY
3aKJIFOYEHUIO.

Taknum 00pa3zom, MOXKHO CIeNIaTh BBIBOJI, YTO BO3PACT MPUBIICUCHNUS JIHLA
K TPayK/IaHCKO-TIPABOBOM M K YTOJIOBHOM OTBETCTBEHHOCTH B OOJIBIIMHCTBE
CTpaH SIBISIETCS] OAMHAKOBBIM, YTO OOYCIIOBJIEHO, Ha HAIl B3INIAA, YaCTHIM
COEIMHEHUEM, HAPHUMeED, IPAXKJAHCKOTO UCKa B YTOJIOBHOM IIpOLIECCE.

B pamkax uccrnenoBaHus HOPM, PErIaMEHTHUPYIOIIMX I'paskIaHCKO-TIpa-
BOBYIO OTBETCTBEHHOCTh HECOBEPIICHHOJETHHUX, CIIEAYyEeT OTMETUTh HE00-
XOIUMOCTh 3aKPEIUIEHUS! B HAI[MOHAJIBHOM 3aKOHOAATENIbCTBE JTMYHOM OT-
BETCTBEHHOCTH HECOBEPIIECHHOJIETHUX B Bo3pacTe oT 14 no 18 mer 3a Ha-
pyIIEHHE JI0TOBOPA, 3aKIIOYEHHOTO MMH CAMOCTOSTEIFHO U 10 COIVIACHIO
3aKOHHBIX TTPECTABUTENEH.
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IIpoBeneHHBI aHAIN3 MTO3BOJIMII BBISIBUTH B €BPONEHCKUI CTpaHaX TEH-
JICHLIMIO K NPHUBJICUCHUIO HECOBEPIIEHHOJIETHUX K YrOJOBHOM OTBETCTBEH-
HOCTH, KaK MpaBmio, ¢ 14-ietHero ymbo ¢ 15-metHero Bo3pacra. [lonoxu-
TEJIbHBIM, Ha HAlll B3IV, SIBJIIETCS] UCIOIb30BAHUE 10 OTHOILIEHUIO K HECO-
BEpPLIEHHOJIETHUM B BO3pacTe 110 15 jieT 00pa3oBaTebHbIX, NCIIPABUTEIBHBIX
WM TEParieBTUYECKUX Mep, a He YTOJIOBHOTO HAaKa3aHUsl.

Kpome Toro, aHainu3 yroioBHOTo 3akoHozarenseTBa PecryOmiku Kazax-
ctaH, Ykpaunsl, Peciyonuku Momnnosa, Poccuiickoii denepanuu mo3Boswt
c/ienarh BBIBOJ, YTO CYIIECTBYET HEOOXOIMMOCTh PACIIUPEHUs] TPAHUIL Jie-
JIMKTOCITIOCOOHOCTH HECOBEPIICHHOJIETHUX B YaCTH BO3PACTHOIO KPUTEPHS
IIyTeM BHECEHUs] U3MEHEHUIl B HOPMBI, peNIaMEHTUPYIOIINE MIPUBJIEUEHUE
K YTOJIOBHOM OTBETCTBEHHOCTH Jinil, gocTurmux 14 ner. Tak, uenecoodpas-
HO B IlepeyYeHb NPECTYyIUIeHHH, peycMoTpeHHbIX cT. 27 YK PecnyOnukn
Benapych, BHECTH TakHe COCTaBbl, KaK aKT TePpOpU3Ma, B TOM UHUCIIE ITy-
OJIMYHBIE MTPU3BIBBI K COBEPILICHUIO TEPPOPHU3MA; OAHANTH3M; HaJIpyrarelib-
CTBO HaJ MECTaMU 3aXOPOHEHHMs; IIAHTaX; MOLICHHUYECTBO; HE3aKOHHBIN
000pOT HAPKOTHKOB; YYaCTHE B MACCOBBIX OECIIOpsIIKaX; CAMOBOJIbHAS OCTa-
HOBKa rnoesza 6e3 HagoOHocTu. [Ipy TakoM 1moaxoe OTBETCTBEHHOCTD JIHII,
JOCTHUTIIHNX 14-1eTHero Bo3pacta, OyAeT BO3HHMKATh 110 HanOoJiee OMacHbIM
MIPECTYIUICHUSIM, C YYETOM CIOCOOHOCTH COBPEMEHHOM MOJIOAEXKHU IO JI0-
CTWXEHHH |4-7eTHero Bo3pacrta TPE3BO OCO3HABaTh OOILECTBEHHYIO OIac-
HocTh. [lo HameMy MHEHHIO, 3TO MOXKET TaKkKe CliocOOCTBOBATH IMOBBIIIE-
HUIO 3()(EKTUBHOCTH NMPOPHUIAKTUKN TPABOHAPYILICHUH M NPECTYIUICHUN
Cpeay HECOBEPILICHHOJIETHUX.

VK 347.51:719
H.3. Mapmuinenko

FPAXXOAHCKO-NMPABOBAA OTBETCTBEHHOCTb
3A BECXO3SUCTBEHHOE UCMOJIb30BAHMUE KYNbTYPHbIX LEHHOCTEW

[TaMATHUKYE HCTOPHM U KYJBTYPBI CTOPAIOT, UX Pa3pylIaloT, PaCXUIIAIOT,
JUTUTEIIbHOE BPEMsl HE PECTaBPUPYIOT, HCHOJIB3YIOT HE 10 (PyHKIIMOHAILHOMY
Ha3HA4YEHMIO, YacTO Jake HE OXPAHSIIOT. B pesynbTare yTpaunBaroTcs KauecTsa
00BEeKTa, KOTOPBIE MTO3BOJIAIOT OTHOCUTDH €r0 K HCTOPHKO-KYJIBTYPHBIM LIEHHO-
CTSIM — ITaMsITHUKaM. YUHUTBIBast 3TH 00CTOSTEIbCTBA, 3aKOHO/IATENb EIIe B CO-
BETCKHI IEPHOJT OTIPEAEITHI, YTO OECXO35HCTBEHHOE COAEPKaHNE KYIIBTYPHBIX
IIEHHOCTEH MPU3HAETCS IPaXKIaHCKO-TIPaBOBBIM HapymeHneM. Kak ciencraue,
U3bSITHE OECXO3SHCTBEHHO CONIEPIKUMBIX KYJIBTYPHBIX LIEGHHOCTEH, OCHOBaHHE
U TIOPSAZIOK COBEPIIEHHSI KOTOPHIX yCTaHOBIEHA B CT. 241 ['pak1aHCKOro Komek-
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ca Pecriyonuku benapycs (I'K), siBisieTcst caHKImeit, KoTopast HOCUT UCKITFOYH-
TENFHO BO3ME3THBIN XapakKTep.

CoracHo TpeOOBaHMSM JaHHOI HOPMBI B CITy4asiX, KOIJia COOCTBEHHHK
KYJIBTYPHBIX LIECHHOCTEH, OTHECEHHBIX B COOTBETCTBUH C 3aKOHOJATEIbCTBOM
K 0c000 IICHHBIM 1 OXPaHsAEMBIM TOCYIapCTBOM, O€CXO35HCTBEHHO COJCPIKUT
STH IIEHHOCTH, YTO TPO3UT YTPATON UMM CBOETO 3HA4YCHUs, TAKUe [IEHHOCTH
IO PEIICHUIO Cya MOTYT OBITh U3BATHl Y COOCTBEHHHKA ITyTEM BBIKYIIA TOCY-
JApCTBOM HJIH MTPOJIAXKH C IyOIUIHBIX TOPTOB.

Opnnaxo nanHas Hopma 'K He MMeeT TOUHOrO COOTBETCTBHUS MOJIOKEHUSIM
Konekca Pecmrybmuku Benapych o xynmerype (manee — Komeke o Kymsrype).

Bo-nepBbIX, Bce COCTOAIIME HAa TOCYJapCTBEHHOM y4eTe MaMATHHUKH,
a MMEHHO WX UMENl B BUJY 3aKOHOJATEINb, YCTAHABIMBas 3alpeT Ha Oec-
XO3HCTBEHHOE HCIIOIh30BaHUE, MOMMEHOBAaHBI B Komekce 0 KyapType Kak
ucmopuro-KynemypHule yennocmu. KynbTypHble IIEHHOCTH, KOTOpbIe (op-
MaJIbHO YyKa3aHbl B aucno3unuu cT. 241 'K, He UMEI0T KOIMYeCTBEHHOTO
OTPAaHUYEHUS U SBISAIOTCS COOMpPATENBHBIM IOHATHEM (T. €. HMCTOPUKO-
KYJIBTYpHbIE LIEHHOCTH — KYJbTYpHbIE LEHHOCTH, MPUHATHIE Ha TocCyaap-
CTBCHHBIN y4YeT U OXpaHseMble KaK TaMSITHUKH COOTBETCTBYIOIIETO BHIA).

B Koxekce o kynbsrype, BCTynuBiieM B cuiay 3 ¢espans 2017 1., koppe-
CHOHAMPYIOIIas mostokeHusM CT. 241 'K Hopma 00 n3bsITHn OeCX03IHCTBCH-
HO COZICP’KUMBIX KYJNBTYPHBIX [IEHHOCTEH CONEpKUTCA B 1. 4 CT. 75, B CHITy
KOTOpOH B clty4ae, eciii COOCTBEHHHK MaTepHaIbHON HCTOPUKO-KYJIBTYPHOM
LIEHHOCTH 0eCXO3IUCTBEHHO COACPIKUAT ITY HICTOPUKO-KYIIBTYPHYIO IICHHOCTD,
YTO MOYKET IPUBECTH K MTOTEPE €€ OTIIMIUTEIBHBIX TYXOBHBIX, XyI0KECTBEH-
HBIX ¥ (WJIH) JOKYMCHTAIBHBIX JTOCTOMHCTB, TaKas WUCTOPUKO-KYJIBTYPHAs
LIEHHOCTh TI0 PEIICHUIO CYyIa MOXET OBITh M3BATa Y COOCTBCHHUKA ITyTEM
BBIKYIIa TOCYJapCTBOM WJIM NPOAAXH ¢ MyOnnuHbIX ToproB. Kak BumHO, 3a-
KOHOJATeNb MPSIMO YKa3bIBAET UMEHHO UCIOPUKO-KYTIbINYPHbIE YEHHOCMU, A
HE KYJIBTYpHBIC IICHHOCTH KaK IPeAMET IPaBOHAPYIICHHS.

Bo-BTOpBIX, KaK npecTaBisercs, HeT HeooxonumocTH B cT. 241 'K yka3bi-
BaTh Ha TO, YTO TH IICHHOCTH SBJISIOTCS «OXPaHSIEMBIMU TOCYIAPCTBOMY, YTO
COOCTBEHHO TIOZIPa3yMEBAETCS M3 CMBICIIA BKIIIOUEHHS MX B [ OCyIapCcTBEHHBIN
CIIMCOK HCTOPUKO-KYJIBTYPHBIX LeHHOCcTeH Pecriyonuku bemapych — cBoeo-
Opas3HbIi OXpaHHBIA peecTp. pyruMu cloBaMH, BCE HCTOPUKO-KYJIBTYPHBIC
LEHHOCTH M TaK OXPaHSIOTCSI FOCYIAPCTBOM IO (haKTy BKIIIOUSHHS UX B TOCY-
JIAPCTBEHHBIN CIMCOK; ClIEUaIbHON OrOBOPKH, Kak 3To clienano B cT. 241 I'K,
10 HaIlleMy MHEHHIO, B TAHHOM CJIydae He TpeOyeTcCs.

ITonoxenust AaHHON HOPMBI COOTBETCTBYIOT CT. 54 KoncTturyruu Pe-
cnyonuku benapyce, cortacHO KOTOPO¥ KaXKIbIi rpaskJaHIH 00s13aH Oepedb
HCTOPUKO-KYJABTYPHOE HACJIEeOue W JIpyrHe IeHHOocTu. M3 3Toro ciemyer,
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4TO0 OECcX035HICTBEHHOE COZEpIKaHUE KYJIBTYPHBIX (MCTOPHKO-KYJIBTYPHBIX
LIEHHOCTEH) ABIsIeTCs 3JI0ynoTpedieHneM npaBoM. COOTBETCTBEHHO, Hal-
JIeXKAIUM COACPIKAHUEM BeIleH, OTHOCAIINXCS K KyJIbTyPHBIM LIEHHOCTSM,
SIBISIIOTCS:  oOecnedyeHne MX (U3MUECKOH COXPaHHOCTH, HENOIyILEHHE
mopun (TIOTEPU MMM CBOHMX Ka4deCTB); OCYIISCTBICHHE B Clydae HE0OXo-
JUMOCTH MEPOTPUATHII IO UX PEMOHTY (pecTaBpalui) U PEKOHCTPYKLUU;
MIPUHATHE MEP MO HEAONYIICHUIO MX XUILIEHHS; HEJOIYIIeHnEe Nepeaadn
KyJIbTYPHBIX LIEHHOCTEH JIHIly, HE CIIOCOOHOMY OOECHEUUTh MX HaJJIexKa-
iee copepKaHue.

Ha nmpaktike kpomMe IpOTHBOIPAaBHOCTH HEOOXOJMMO YCTAaHOBHUTH HAJIH-
4yHe Bpe/a, IPUYNHHYIO CBSI3b MEXKIY BPEIOM M IMPOTHBONPABHBIM ITOBE/E-
HHUEM, a TaKKe BHHY NpaBoHapymmtelsi. OObEeKTHBHYIO CTOPOHY JIaHHOTO
MIPaBOHAPYIIEHHs COCTABISIET TAKOE MOBEICHNE CyOBEKTa IpaBa COOCTBEH-
HOCTH, KOTOPOE HEMOCPEICTBEHHO BEJET K MOpuUe WJIM MOEIH MCTOPHUKO-
KyJIBTYPHBIX IEHHOCTEH B MX HaTypaJbHO-BEIIECTBEHHOM BHJIE BCIICICTBHE
HECOOIOAEHHS IPaBHII UX UCIIOIb30BaHUS U XPAHEHHUSI.

B kaKoii-To cTereHn CXOHbIH MEeXaHH3M BBIKYIa 0ECXO3SHCTBEHHO CO-
JIEP’)KUMBIX KYJIBTYPHBIX LIEHHOCTEH MpPETyCMOTPEH M 3aKOHOJATELCTBOM
MHOrux rocynapcts. Tak, Hanpumep, B Poccuiickoii denepanuu B COOTBET-
cTBHU co cT. 240 I'paxnanckoro xonekca Poccuiickoit denepannu (I'K PD)
Clly4asx, KorJja COOCTBEHHUK KyJIBTypPHBIX LIEHHOCTEH, OTHECEHHBIX B COOT-
BETCTBUH C 3aKOHOM K 0CO00 YEeHHbIM U OXPAHAEMBIM 20CYOapcmeom (BblIe-
JIeHo HaMu. — M. M.), 6ecX03sHICTBEHHO COEPXKUT 3TH LIEHHOCTH, YTO TPO3UT
yTpaToil UMM CBOEro 3HAYCHUs, TAKHE IIEHHOCTH IO PELICHUIO Cyla MOTYT
OBITH U3BATHI y COOCTBEHHHUKA ITyTEM BBIKYIIA FTOCYIapCTBOM HMJIM POAAXKH C
myOnM4IHbIX TOproB. Panee y)xe oOparany BHUIMaHUE, YTO PUHIUITHAIBHAS
pasHMIa COCTOUT B TOM, 4TO B Poccuiickoii denepanun chopmuposan Criu-
COK (IepedeHb) 0co00 LEHHBIX 0OBEKTOB KYJIBTYpHOTO Hacienus (B Pecmy-
6mmke benapych Takoro CrenuaibHOTO CIMCKA HET, UMEETCs TONBKO Tpaiaius
MaMATHUKOB I10 CTENEHH KyJIbTYPHON 3HAUMMOCTH), YTO MO3BOJIIET TOBOPUTH
0 Oomprreit cormacoBanHoctd HOpM ['K PO u cnenmansroro dexepaibHOTO
3akoHa oT 25 mrons 2002 . Ne 73-@3 «O06 oxpaHe 00BEKTOB KyIbTypHOTO Ha-
crequst (MTaMSITHUKOB MCTOPUM M KyJBTYypbl) HaponoB Poccuiickoit denepa-
LMY, YETO HE OTMEYaeTcs B 3aKOHO/ATeNbeTBe benapycn.

CornacHO MOIOKEHUAM CT. 352 ['paxk1aHCKOTO KojieKca YKPauHbI, €CIIU B
pesynbrare AedcTBri Wi 0e31eHCTBIS COOCTBEHHHKA TAMSITHHKA EMY yTPo-
KAeT MOBPEXK/ICHNE WIN YHUUTOKEHHE, COOTBETCTBYIOIINI OpPraH OXpaHbI
KyJIBTYpPHOTO HaCIIeHsl JIeJIaeT COOCTBEHHUKY MaMsITHUKA COOTBETCTBYIOIIEE
npedynpescoerue (BeeaeHo Hamu. — M. M.). Ecin cOOCTBEHHUK MaMATHHKA
HE MIPUMET MEPBHI 110 €r0 COXPAHEHHUIO, B YACTHOCTH, B CBSI3H C HEBO3MOKHO-
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CTBIO CO3JJaHMUSI HEOOXOIMMBIX JJISl 3TOTO YCIIOBHH, CyJI 110 HCKY COOTBETCTBY-
OIIET0 OpraHa OXpaHbl KYJIBTYPHOTO HAacIeqHs MOXET MPUHSTH PELICHUE O
ero BBIKyIIe. B To ke Bpems B ciiydae HEOTIOKHOM HeoOXoauMocTH obecte-
YEeHUS YCJIOBUH Ul COXPaHHOCTH MaMSATHHMKA KYJIBTYPHOTO HACJIEAWs, HCK
0 €r0 BBIKyIIE MOJKET OBITh MPEAbABICH U 0e3 mpeaynpexkacHus. Takum 00-
pa3oM, JI0IyCKaeTcss BOSMOXKHOCTh Ha MPEABSABICHNE UCKA O BBIKYIE MaMsT-
HUKa Jaxe 0e3 IpeaynpexIeHUs] COOCTBCHHUKA MTaMATHHKA.

W B Poccun, 1 B YKpanHe B 3aKOHE OTIPE/IeNIeH KPyT CyObEKTOB, KOTOPHIE
MOTYT IPEIBSIBUT UCK O MIPEKPALIEHUH TpaBa cOOCTBEHHOCTH Ha Oecxo3siii-
CTBEHHO COZIEP)KHMbIE KYJIBTypHbIE IEHHOCTH, YTO He yka3aHo B Komekce o
KyJIBTYpe.

[lepBsIii onbiT npuMeHeHus ganuoi ct. 241 I'K (peus uzer o gene 00 n3b-
SITHM Ha OCHOBAHUHM PEIEHUS] SKOHOMHUECKOTO cyza I porHeHCKOi obnacTn
ot 30 Hos10ps 2016 I. O UCKY MPOKYpOpa UCTOPUKO-KYJIBTYPHOU LIEHHOCTH
«Kommieke mMBOBapeHHOTo 3aBoja» B I. I pOIHO) BBISBHII €IIe OJHY IIPO-
611eMy, Ha KOTOPYIO 00paTUIN BHUMAHUE CYJbH U OPraHbl IPUHYIUTEIEHOTO
WCIIOJTHEHUSI: OTCYTCTBYET IPEJLyCMOTPEHHBIH 3aKOHOJATEIbCTBOM CIICIH-
QJIBHBIN MEXaHU3M Pean3alii U3bATHIX CYIOM y COOCTBEHHHKA HCTOPHUKO-
KYJIBTYpHBIX [IEHHOCTEH Ha MyOJIMYHBIX TOprax ¢ rnepejaueii ObIBIeMy co0-
CTBEHHMKY TaKOW [IEHHOCTH BBIPYYEHHOH OT €€ IPOaXKH CYMMBI 32 BEIYETOM
pacxozioB Ha MPOBEJCHUE TOPTOB.

AHanu3 yKa3aHHBIX BbIIIE 0OCTOSTEIBCTB MO3BOJIMII IIPUATH K CIIE/TyIO-
meMy 3akitodeHnto. C ydeToM HeoOXOIMMOCTH (DOPMHUPOBAHUS €IMHOTO
Hay4YHO-IIOHATUHHOIO ammnapara, 00ecHnedeHus CorIacoBaHHOCTH HOpM Ko-
nekca o kynerype u 'K npeanaraem pacrnpoctpanuth aeiictBus ct. 241 T'K
Ha Bce (a He TOJIBKO Ha 0C000 IICHHBIE, KaK YCTAHOBJICHO B HACTOSIIEE BpE-
Msl) IPUHSATBIC HA TOCYAaPCTBEHHbBIN YYeT HCTOPUKO-KYJIBTYPHbIE IECHHOCTH
PecnybOnnku benapych u namennTs aucnosunuu cr. 241 I'K.

B mHMIIMAaTHBHOM BapHaHTE pEeNakiWs AAaHHOW HOPMBI MOXKET OBITh M3-
JIO)KEHA CIIEJIYIONINM 00pa3oM:

«B cnyuasx, ko20a cOOCMBEHHUK UCMOPUKO-KYIbIMYPHBIX YeHHOCmell
0eCcxX03UCNBEHHO COOEPACUM IMU YEHHOCMU, YMO 2PO3Um Ympamou umu
€B80€20 3HAUeHUs, MaKue YeHHOCMU N0 PeueHUuI0 cyoda MO2ym Oblms U3bANbl
Y cobcmeeHHUuKa nymem GblKyna 20Cy0apcmeom Uil npooadjicu ¢ nyonudHolx
mopeoe.

Ilpu 6vikyne ucmopuxo-KyibmypHuixX yeHHocmell cOOCMBEHHUKY B03Me-
waemcs ux CMouMOCmb 6 pasmepe, yCmaHo8IeHHOM CO2aueHuemM CMopoH,
a 6 ciyuae cnopa — cyoom. Ipu npodasice ¢ nyonuuHvx mopeos coocmseennu-
Ky nepeoaemcst olpy4eHHas om npooad’ic CyMma 3a 8bl4emom pacxo008 Ha
nposedenue mopeos, a maxdice CmouMoCmu 0CCMAHOBUMENbHBIX PaOOm 6
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OMHOWEHUU UCTOPUKO-KYIbIMYPHOU YEeHHOCIMU, Ul CIOUMOCIU MePONPUsL-
muil, HeOOXOOUMbIX OJIsi COXPAHEHUSL APXEONO2ULECKO20 00bEKMay.

Takast rapMOHHU3aIMs, ojIaraeM, OyIeT CIOCOOCTBOBATH €THHCTBY MPAK-
THUKH IPUMEHCHUS 3aKOHO/IaTEIbCTRA.

VK 347.454.3
P.H. Mawapoes

[0roBOP CO3[AHNA OB BEKTA IONEBOIO CTPOUTENBCTBA
KAK CNOCOB YNYYLIEHUA XUNULLHbIX YCNOBUIA
B CUCTEME XUMNULLHbIX CTPOUTENBHbIX CBEPEXEHUN

C 2006 . B pa3BUTHE 3aKOHOJATEIIECTBA O JOJIEBOM CTPOUTEIILCTBE OBLIH
MIPUHATHI TpU YKa3a PecnyOnmku benmapych, B KOTOpbIe B 00IIEH CIIOKHOCTH
BHOCHJIUCH U3MeHEHUs 11 pa3, He cunTasi '3MCHEHUI B IIPaBUIIa 3aKITFOYCHUS
JIOTOBOPOB U aKTHI B 00IACTH IIEHOOOpa30BaHUSA B CTPOUTENhCTBE. CeromHs
nevictByer Yka3 Ilpesunenra PecnyOnuku benapyck or 10 nexabpst 2018 .
Ne 473 «O nmonmeBoM cTpouTenbcTBE» (mamee — Yia3 Ne 473), moka 6e3 m3-
MEHEHUM.

AHanu3 U3MCHEHUH 3aKOHONATEeIhCTBA 00 YYacTHH B JIOJICBOM CTPOU-
TCJIBCTBE MO3BOJIACT CACIAaTh BBIBO/J O MOCTCIICHHOM YCUJICHUHN HY6HI/I‘IHO-
MIPaBOBOTO PETYIMPOBAaHUS B YKa3aHHOU cepe, ee MOCIeJ0BaTeIFHOM «OT0-
cymapcTBiIeHU». Hanbomnee He3alIUINEHHOW KaTeropue ¢ TOYKH 3PEHUs
YaCTHOIIPABOBOTO PETYJIUPOBAHUS SIBISIOTCS TPAXKIAHE — YIACTHUKH JIOJIC-
BOTO CTPOHTENHCTBA.

ITonaraem, 4TO MPUYMHON MOCTOSHHOTO M3MEHCHHsS 3aKOHOJATECIIbCTBA
SIBIISICTCSI OUEBUAHAS «ITHPAMUAIATEHOCTEY TOJICBOTO (PMHAHCHUPOBAHUS CTPO-
utenscTBa. [Ipu 3TOoM Oenopycckue uccienosarenu eme B Hadaime 2000-x
OTMEUaJH, YTO JOJIEBOE CTPOHUTEIHCTBO KOMMEPUECKON HEABMKUMOCTH TIO-
SIBUJIOCh KaK BpeMeHHbIﬁ METO/] OpraHu3aliu CTPOUTEILCTBA B YCJIIOBUAX
ocTporo nedunuTa GUHAHCOBBIX CPEICTB M BEICOKOH CTOMMOCTH KPETUTHBIX
pecypcoB!. OHAKO 9TOT HHCTUTYT BCE €IIl€ Ha MTUKE MOMY/ISPHOCTH.

CoBepIlIeHHO HEOOOCHOBAHHOHN BEBINNISAHUT ITO3UIIHS, COTIACHO KOTOPOWM
MIOCIIEIHUI BapHaHT NMPOEKTa OeIOPyCCKOrOo 3aKOHA O KHMJIUIIHBIX CTPOH-
TEJBHBIX COCPEKCHUSAX MPEIIIOTAracT 3aKIIF0YCHUE IOTOBOPA JOJICBOTO CTPO-
WTENIBCTBA TI0 OKOHYAHUH TIEPHO/Ia HAKOTUICHHUS KaK eTMHCTBEHHOTO criocoba
VAyYIICHHS KUTUIIHBIX YCioBuil. K coxalieHnio, 000CHOBaHHE MOJO0OHOMY
MIPEJUIOKCHUIO B OTKPBITHIX UCTOYHUKAX HAUTH HE YIAIOCh.

! Marepuaisl 3acenanus Kpymwioro ctona Ha Temy «Jl0JIeBOe CTPOUTELCTBO HKJIET CrIely-
anpHOrO 3aKkoHa» / B.H. Psbues [u np.] // Bectn. Beicmr. Xo3. Cyna Pecn. benapycs. — 2010. —
Ne 9. —C.31-43.

70

BrIi60p pa3pabOTYMKOB MPOEKTa 3aKOHA ele Ooee HeOqHO3HAYEH, IO-
CKOJIbKY JIOTOBOp YYacTHsI B J0JICBOM CTPOUTENLCTBE — KpaiiHe Heompene-
JICHHAs] TPABOBasi KOHCTPYKIIUS B CUCTEME OroBopoB. CIOpsI O MPaBoOBOi
MPUPOJIE TPOAOKAIOTCS B HAyKe HA MPOTSHKCHUH BCETO BPEMEHH CYIIECTBO-
BaHUS ATOTO BUJIA IOTOBOPA.

B rpaxmaaHCKO-TIPaBOBO# HAYKe HJIET JUCKYCCHS O TOM, SIBISICTCS JIM aHa-
JM3UPYEMBIit 10roBop myOnuyuHbIM. [lomaraeM, 4To mpeanoxeHue o hopmu-
poBaHKHHU (HaKTHYESCKH CICIUATBHOTO MTPABOBOTO PEXKUMA TOTOBOPA CO3IAHUS
00BbEKTA JJOICBOTO CTPOUTEITHCTBA TSI BKIFOUCHHUSI €T0 B CHCTEMY KUITHIIHBIX
CTPOUTENBHBIX COCPEKCHHH BBIIISANT HEOMPABAaHHBIM, TaK Kak JOTOBOP
co3aHust 00BEKTa JIOJICBOTO CTPOUTENBCTBA MOXKET OBITh 3aMEHEH KJIacCHue-
CKHMH TPaKIAHCKO-TIPABOBBIMU KOHCTPYKIMSAMH IPHOOPETCHHUSI HKHUITBSL.

Emie oHUM JHMCKYCCHOHHBIM BOMPOCOM MPH OMPEACICHUH MPaBOBOM
CYIIHOCTH JJOrOBOPa Y4acTHsI B JIOJICBOM CTPOMTEIBCTBE SIBISICTCS BOMPOC
0 BO3MO)KHOCTH MTPU3HAHHS IJAHHOTO BHJIA IOTOBOPA JIOTOBOPOM MPHCOE/IH-
HeHmsi. VccrenoBareny He pacCMaTpUBAKOT (GaKTHIECKOS HEPABEHCTBO Kak
KBATU(DUIMPYIOIINIA MPU3HAK JOTOBOP MPUCOCIMHEHHS, & KOHCTATHPYIOT
HAIMYKEe 3aKPEIJICHHBIX B 3aKOHOJATENILCTBE BO3MOXKHOCTH JIOJBIIUKA T10
MOBOJIy COINIACOBAaHMS CYLICCTBEHHBIX ycnoBuil. Takas cuUTyalus BHOBb
MOATANIKMBACT K BBIBOLY O HEOOXOAMMOCTH (POPMUPOBAHHUS CIECHUATBHOIO
MPaBOBOTO PEKKMMA, YTO, KAK YKa3aHO BBIIIE, BPSI/ JIU OTPABIAHHO.

Bosee TOro, kak yKa3bIBarOT MCCJICAOBATEIH, HE IO KOHIIA SCCH BOMPOC
OTHOCHTENBHO MPEAMETa PaCCMaTPUBAEMOTO 10roBopa'. B MoMeHT 3akio-
YeHHs JIOroBopa y 3acTpoiinmka GpaKTHYeCKH OTCYTCTBYET JKHJIO€ 10-
MellleHHe, SIBJISIIOLIeecs MPeIMeToM J0roBopa. Ouesuono, umo pucku 6
MAaKot KOHCMPYKYUU HA CIMOPOHE OONbUUKA, NHOCKOIbKY 0053amenbCcmed 3d-
cmpouwuka nepeo OONbUUKOM Pakmuyecku 0decneuusaromes Camum 0oib-
WUKOM (OCHEICHBIMU CPeOCMBAMIU, BbIHECEHHbIMU OPYeUMU OObUJUKAMU,).

O[HaKO, YUUTBIBAsSI, YTO MO 0OBEKTOM CTPOUTENIBCTBA TOHUMACTCS OJIMH
JKHUIION JIOM JIUOO Heckonbko ocunvix domos (. 1.25 Ykaza Ne 473), to 3a-
KOHO/IATEeIIbCTBOM BHOBB (DMKCHPYETCSI CXE€Ma, COMIACHO KOTOPO JICHEKHbIC
cpencTBa, NPHBJIEYEHHbIE OT HOBBIX YYACTHHKOB JI0JIEBOTO CTPOHTE/b-
cTBa, GaKTHYECKH PACXOAYHTCS HA CTPOUTEIBCTBO JPYIrUX 00bHEKTOB
(mycTh Jake B IpaHHUIAX COOTBETCTBYIOLIETO 3JIEMEHTA IAHHUPOBOYHOU
CTPYKTYyphl). B 3T0# cBsA3u HOpMy 1. 1.25 Vkaza Ne 473 Bpsia 1u MOXKHO Ha-
3BaTh AP HEKTHBHON.

K coxarneHuro, B 04epeiHOil pa3 TakKe 3aKPEIUICH MEXaHU3M HU3MEHCHHUSI
LIEHBI JJOrOBOpa (LIEHbI 0OBEKTA OJICBOTO CTPOMTENHCTBA), MO3BOJSIOINA

! Crarbs «IIpaBoBoe pery/IMpoBaHKE 0JIEBOTO CTPOMTENLCTBA KUJIbs U MPAKTUUECKUE Pe-
xoMeHganuu ero ydactHukam» (O.B.1enxoB) (o cocrosauio Ha 30.01.2017).
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HEOOPOCOBECTHBIM 3aCTPOUIIMKAM IOHYXKIATh OJNBIIMKOB Ha MOJIHUCA-
HUE JIOMOTHUTEIIBHOTO CONIANIICHUS] 00 M3MEHEHHUH €T0 IICHBI — (JaKTHYECKOE
OJTHOCTOPOHHEE U3MCHCHUC LICHBI.

Taxkum 06pazom, HAYUOHATLHOE 3AKOHOOAMENbCMEO He NO360sem 0be-
cneuums unmepec OONbWUKA 68 CUMYAYUU BO3HUKHOBEHUSL CHOPA NO NOBOOY
U3MeHeHUsl YeHbl CMPOUMenbCmada.

Y4uThIBas, 4TO MPABO Ha OJHOCTOPOHHHI OTKa3 OT JIOTOBOPA SIBIISCTCS
JIOTIOJTHUTEIBHBIM CPEJCTBOM 3aIUTHI 00Jice CI1ab0l CTOPOHBI B IIPABOOTHO-
[IeHUH', TO OKa3bIBAETCSI, YTO CJa0ON CTOPOHOM B JOrOBOPE CO3/IaHMs 00b-
CKTOB JIOJICBOTO CTPOUTEIILCTBA SIBISICTCS 3aCTPOHIIHK.

IIpu >tom 1. 14 TlonmoxkeHusl O MOPSIAKE 3aKIIOUEHUS, UCTIOJHEHUS U
PACTOPKEHHUST JIOTOBOPOB CO3/IaHUSI OOBEKTOB JIOJICBOTO CTPOUTEIILCTBRA,
YCIIOBHSIX TIPUBJICUCHUS JICHEKHBIX CPEICTB MPU OCYIICCTBICHUU J0JIEBOTO
CTPOUTEBCTBA® JUISL 9THX CIIy4aeB YCTAHABIMBAET CIEHUAIILHOE MPAaBHJIO,
COIVIACHO KOTOPOMY JOJIBIIMK HE HECET OTBETCTBCHHOCTH 32 HCCBOCBPEMCH-
HOC TEPCUYKCIICHHUE TIATEIKEH, COCTABISMIONIMX TOCYIAPCTBCHHYO TIOIICPXK-
Ky. OfIHaKoO OJJHOCTOPOHHHMIA OTKa3 (TpEOOBAaHHE JOCPOYHOIO PACTOPKCHUS
JIOTOBOpA) 3aCTpOMIUKA OT JOrOBOpa HE SBISCTCS (POPMOM IpakIaHCKO-
MIPaBOBOW OTBETCTBEHHOCTH JIOJIBIIIUKA, YTO UCKIIFOYACT JICHCTBHUEC YIIOMSHY-
TOTO IYHKTa B CIy4ae MPEHbSBICHUS 3aCTPOUIIMKOM TPEOOBaHUS JTOCPOY-
HOTO PacTOPIKEHUS JIOTOBOPA MPH MPOCPOUKE IIATEKA U3 CPEACTB rocyaap-
CTBCHHOM TMOIJICPIKKH.

B 3710if CBsI3M TpeTIOKEHUE HCCICIOBATENCH YCTAaHOBUTh MPABUIIO O
LICHE B ClIeAyIomIed pemakuuu: «Eciu cTopoHOW JT0TOBOpa SIBISIETCS Tpax-
JTAHWH, 3aKJTFOYUBIIHIA JIOTOBOP YYaCTHs B JOJIEBOM CTPOUTEIILCTBE 0€3 IeNIn
MPEIPUHIMATEIILCKOM IeATCIILHOCTH, IICHA IOTOBOPA HE MOXKET OBITh yBE-
JIUYCHA», HE N30aBIISICT JOJBIIHKA OT HCOOOCHOBAHHBIX PHCKOB.

Hckaxenue craryca ciiaboil CTOPOHBI — JOJIBIIUKA HAILIO OTPaKCHUE
TaKXKE B IMpaBHJIaX O 3allUTe MPaB MoTpeduTensi. Tak, MCCleIOBaTEIIN
YKa3bIBAIOT, YTO TPaKIaHE, MPHUOOPETAIOIIUEC OOBCKT JOJICBOTO CTPOUTECIIh-
CTBa ISl JINYHBIX, CEMCHHBIX, JOMAITHUX U WHBIX HYXK], HC CBS3aHHBIX C
OCYIIIECTBIICHUCM MPEIIPUHIUMATEIBCKON ICSITEIbHOCTH, UMCIOT JIBOMHOMN

! OnbiTel nUBUIMCTHYECKOTO HCCEOBaHUS © €6. T. Bbil. 2 / pyK. aBT. KOJL. U OTB. Peil.
AM. ITnpsunpr, H.B. Ilepbaxos (Craryrt, 2018) // Koncynsrantllmoc. benapycs / OO0 «Op-
Cnexrpy, Har. nentp npasosoii uadopm. Pecn. Benapycs. — Munck, 2019.

2 0 mepax 110 peanuzauun Ykasa [pesuenta PecryGnuxu Benapycs or 10 geka6ps 2018 r.
Ne 473 (Bmecte ¢ [TonoxeHHeM O TOPSIKE 3aKIIOUCHUS, HCIOIHCHUSI 1 PACTOPIKCHUS JOTOBO-
POB CO31aHUSI OOBEKTOB JOJIEBOTO CTPOUTEIIBCTBA, YCIOBHSX IPHUBIICICHUS JCHEKHBIX CPEICTB
IIPH OCYIIECTBIICHUH JOJIEBOTO CTPOHMTENLCTBA) : Hmocranosienne Cosera Munmncrpos Pecr.
Benapycs, 12 mapra 2019 1., Ne 156 // KoucynsrantlLmoc. Benapycs / OO0 «tOpCrnexrpy, Har.
LeHTp npasoBoil nupopm. Pecnt. benapycs. — Mumnck, 2019.
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MPaBOBOM cTaTyC (YYaCTHHUK JIOJICBOTO CTPOUTEIILCTBA U MOTPEOUTEIIH), I10-
CKOJIBKY MOTYT BO3JIOXKHTh Ha 3aCTPOUIIMKA OTBETCTBEHHOCTh HE TOJILKO Ha
OCHOBaHUU HOpM Yka3za Ne 473, HO U 3aKOHOAATEILCTBA O 3allUTE MPaB Mo-
TpeduTene.

VIIK 347
M.B. Mewanosa

NEPCMNEKTUBbI UI3MEHEHUA KONMU3UOHHOI O PErYNIMPOBAHKUA
B PAMKAX TrPAXXOAHCKOIO KOLEKCA PECNYBJINKW BENIAPYCb

Ecnau npocieaurs oOlIy0 CTAaTUCTUKY BHECEHHs W3MeHeHuH B pax-
naHckuii kopeke Pecnyonuku benapycs (I'K) 3a npomiesuie ¢ MoMeHTa ero
npussiTas 20 €T, MOXKHO KOHCTaTUPOBaTh, uyTo paza. VII «MexayHnapoaHoe
YacTHOE MPaBOy» MOJBEPrayicsi HAMMEHbIIeMy pedopmupoBanuto. [1o 3Haum-
MBIM MOMEHTaM moyiokeHust 1. 74 u 75 'K oTpakaroT mojaxo/pl, KOTOpPbIE
ObuTH TIpeaycMoTpeHbl eme OCHOBaMH TIPaKIaHCKOTO 3aKOHOJATENIbCTBA
1991 r. lanee oHM MOTYyYMIIM HEKOTOPOE pa3BuTHE B MozaensHOM [ pakaan-
CKOM Kojiekce st rocynapets — yuactHukoB CHI ot 17 despanst 1996 r, no-
JIO)KEHHsI KOTOPOTO, B 4ACTH KOJUIM3MOHHOTO PEryJIMPOBaHUS, ObUIN MPAKTH-
YecKd B HEeM3MEeHHOM Buje nepeHecensl B ' K. Bmecte ¢ Tem 3a npomemue
rOJIbl OOLIEMUPOBBIEC MOAXO/bI K KOJUIM3UOHHOMY PETYJIHMPOBAHUIO YaCTHO-
MIPaBOBBIX OTHOLICHUH CYIECTBEHHO M3MeHMIHCh. Tonmpko ¢ 2010 no 2014 .
HOBbIC HOPMAaTHBHBIE [TPABOBBIC aKThl B Chepe MEKTyHAPOJHOTO YACTHOTO
npaBa ObuIM MPHHATH B 16 rocynapctax, ¢ 2015 no 2019 r. npomomkui-
Cs IpoLiecC BHECCHNS N3MEHEHUH B ICHCTBYIOIINE HOPMATUBHBIC ITPABOBHIC
aKTHI IO BOIIPOCAM MEXKTyHapOJHOTO YaCTHOTO IpaBa (pecucTeMaTH3alus),
a TaKkxke pa3zpaboTka MPOEKTOB M MPHHATHE HOBBIX akToB. [Iporecc cosep-
IICHCTBOBAHHUS HOPM MEXIyHApPOJHOTO YaCTHOTO IpaBa 3aTPOHYN U rocCy-
JapcTBa — WieHs EBpasmiickoro skoHOMHYecKkoro corosa. B 2013 r. Opura
MpuHATa HOBas pepakuus pasn. VI I'paxknanckoro xonekca Poccuiickoii @e-
JiepaLum.

B 2018 1. Oputa co3mana paboyasi TpyriIa MO MOATOTOBKE MTPOEKTa Mac-
mrabubIx u3MeHeHnid 'K, mo pesynpratam AeATENbHOCTH KOTOPOH IMOATO-
TOBJICH MpOeKT 3akoHa PecnyOnmkm bemapych «O0 M3MeHEHHH KOICKCOBY
(manee — nmpoekt m3meHenuit I'K).

OObEeKTUBHBIMU OCHOBAHUSIMU JIJIsl BHECCHUS! MPEIIOKEHUH 110 pedop-
mupoBaruto pa3a. VII 'K mocmyxunu crnemyromue (GaxThl: KOITH3HOHHOE
perynupoanue Pecniyoimku Benapych o nenomy psisty MOMEHTOB SIBIISICTCS
yCTapeBIINM U HE TI03BOJISET CY/Ly M apOUTpaxy BEIOPATh IPaBo, OTPaXkKaro-
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1iee 00bEKTHBHYIO JIOKAIU3AIHI0 COOTBETCTBYIOIIETO OTHOIICHHMST; TOCKOJIb-
Ky KOJUIM3UOHHBIE HOPMBI CYIECTBYIOT HE U30JMPOBAHHO, a CIYKaT LEISIM
paspelIeHnss KOUIM3UN MEXIy MaTepHaabHO-IPABOBBIMU MPEIIHCAHUSIMH,
Ba)KHOE 3HAUCHHE MMEET aHaJIN3 TeHACHIIMH M3MEHEHHsI OEI0pyCCKOro U 3a-
PYOEXXHOTO IpakJaHCKOTO 3aKOHO/ATENbCTBA. [IpH MOATOTOBKE MPOEKTA H3-
MeHeHuit ['K yunTeiBanack MofepHU3alus MaTepHaIbHO-IIPAaBOBOIO PEryu-
poBaHus (B TOM YHCIIE MperoaaraeMast) JUis MoiepKaHusi He0OXOIUMOTo
COOTBETCTBHS MEXKly MAaTepHAIbHON M KOJUIM3UOHHON PervaMeHTalueN.

IIpennaraemele qononHeHus u uamenenus pasa. VII I'K nanpasnens! Ha
peleHne CIEAYIOMNX OCHOBHBIX 3a/1au:

pacimMpeHue Kpyra OTHOILEHHH, MPSAMO PEryaHpyeMbIX HOBBIMU KOJIIH-
3MOHHBIMH HOPMaMH, C UCKJIFOYUEHHEM HEOOXOJMMOCTH PEIIeHHUs Borpoca 00
OIIpeNIeNICHNH TPUMEHNMOTO IIpaBa Ha 0a3e OOILEro pe3epBHOIO KpUTEpHUs
TecHoH cBsi3 (1. 3 ct. 1093 I'K), BBy N3BECTHOM CIOKHOCTH €TI0 UCTIONB30-
BaHMA B MPABOIPUMEHHUTEIBHON MPAKTUKE M OUCBHIHON HEMpPEenCKa3yeMOCTH
KOHEYHOTI'O PEe3yJbTaTa B YaCTHU ONPEEIeHUs IPUMEHNMOTO PaBa;

KOPPEKIUST HEKOTOPBIX KOJUIM3MOHHBIX HOPM JJISl TOCTHIKEHHS OOJIbIIeH
a/IeKBaTHOCTH PETYIIUPOBAHMS (3@ CUET UCTIONB30BAaHNS HOBBIX, O0OJIee CoBpe-
MCHHBIX KOJUTM3HOHHBIX PUBSI30K);

COBEPILCHCTBOBAHUE DPsAJa MOJIOKEHUH C TOUKU 3pEHUS IOPHINYECKON
TEXHHKH C TEM, YTOOBI CIIOCOOCTBOBATH NX MPABUIBHOMY TOJKOBAHUIO Cy/ia-
MU ¥ UHBIMU NIPaBOIPUMEHUTEISIMH.

IIpu sToM Heobxomumo yuuThIBaTh, 4TO pasd. VII I'K orHocurensHO
HeOombIION 1o 00beMy, HO BeCbMa €MKHH 1o cozepxkanuio. IIpakrnieckn
KaX/1as U3 €ro HOpM TaK WM MHA4e 3aTparuBaeT JOBOJIBHO HMIMPOKUIN KpPyT
MPaBOOTHOILICHUH.

[Tpoexr n3menennii 'K 3arparnBaet rimaBHBIM 00pa3oM BOTIPOCHI OTIpeie-
JICHUSI IMYHOTO 3aKOHA IOPUANYECKOTO JIUIIA, a TaKKe MpaBa, IPUMEHUMOTO
K OTOBOpaM. DTH 00J1aCTH KOJUTU3HOHHOTO PETYINPOBAHNS, HA HAIll B3I,
SIBISIFOTCS] HAanOoJ1ee 4yBCTBUTEIBHBIME C TOUKH 3pEHUS 00eCIIeYeHNUS BHEII-
HE3KOHOMMYECKOH AeSITeTbHOCTH OeTOPYCCKUX CYOBEKTOB X03SHCTBOBAHUS.

Taxk, npeuraraercs JIeraJibHO 3aKPENNTh chepy JSHCTBHUSI INIHOTO 3aKOHA
IOPUINYECKOTO JIMLA, YTO 00ECIIEUNT IPABOBYIO ONPEEICHHOCTD JUISl y4acT-
HHKOB IPaykIaHCKOTO 000pOTa B YACTH COOTHOLICHUS c(epbl AeHCTBUS IMIHO-
TO 3aKOHA IOPHUANYECKOTO JIMIA co chepamu ACHCTBHS UHBIX CTaTyTOB, B TOM
qucie obs3arenscTBeHHOro (cT. 1112 mpoexra n3menenuii I'K).

Brecena noBas pemakuus ct. 1116 I'K. CormacHO m3MeHEHHSIM KOJUTH3H-
OHHOE PETyJIMpPOBaHKE B OIPE/ICIICHUH TIpaBa, IPUMEHUMOTO K (hopme criel-
KH, OTKa3bIBACTCsl OT (pOPMYJIbI IPUKPEIUICHHS K MECTY COBEpIICHHS ClIeli-
KM U NEPEXOANT K UCIOJIb30BAaHMIO MIPABA, IPUMEHUMOIO K CaMON CHEJKE.
OnHako caenka He MOXET OBITh IPH3HAHA HENEHCTBUTENBHON BCIEICTBUE
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HecoOroeHus (POpPMBI, €ciii cOOIIIO/ICHBI TPEOOBAaHNUS IpaBa CTPaHbl MecTa
coOBepIIeHHs cleNKu. Ecu CTOPOHOH CAEIKH BBICTYIAET JIMIO, YbHM JINU-
HBIM 3aKOHOM siBIIsieTcs rpaBo PecryOnuku benapycs, n crienka coBepiueHa
3a rpaHHLeH, OHa MOXET OBITh NPHU3HAHA JICHCTBUTENBHOM, aXe eClu Mpu
ee 3aKJTI0YCHUN He COOMIONeHBI TpeboBaHuA K GopMe, Kak MO IMpaBy, MpH-
MEHHMOMY K CaMOMW CJHeNKe, TaK U [0 MECTy €€ COBEpPLICHUS, HO IPU 3TOM
coOJroieHbl TpeOOBaHMsI, MPEAYCMOTPEHHbBIE OEJIOPYCCKUM 3aKOHOHATEINb-
CTBOM. YKa3aHHOE IOJIOKCHHE MMEET LIEJIBIO 3alUTUTh HHTEPECH CyObeK-
TOB, YbMM JINYHBIM 3aKOHOM siBIIsieTcs TpaBo PecnyOnuku benapycs. Kpome
TOTO, TIOJNIOKEHHE eHcTBYIomIeH penakiuu 1. 2 cT. 1116 'K 06 obs3aTensHOMN
MTUCbMEHHON ()OpME BHEITHEIKOHOMHYECKHX CAEJIOK C yJacTHEM CyObEKTOB
Pecny6nuku benapych nckmrogaercs.

IIpoextom u3menenuil I'K koppekTupyercst nepedeHb CTOPOH U, COOT-
BETCTBEHHO, JIOTOBOPOB, JJIsI KOTOPBIX BO3MOXHO C(OPMYIMPOBATh JKECT-
K1e KoJutn3noHHele npuBs3ku (m. 1 ct. 1125 I'K). B HacTosmee Bpems 3ToT
mepeveHs BKITroYaeT B ceds 15 moroBopos. [lpoexTom n3menennii 'K B Hero
JIOTIOJIHUTENIEHO BKJIOYAETCS S/l JIOTOBOPHBIX KOHCTPYKIHM, Uil KOTOPBIX
L[eJIecO00pa3HO OIPEAENATh IPUMEHUMOE TIPaBO TI0 MECTY JKUTEIbCTBA WIIN
OCHOBHOMY MECTY JCATEIIHOCTH OZHOW M3 CTOPOH, PACIIUPSS €T0, TAKUM
obpazom, 10 21 norosopa. [Tynkr 2 ct. 1125 I'K uckirouaercs, npu 3tom I'K
JIOTIOJIHSIETCSl OTHENBHOM CTaThel, CoAepIKaILEl KOJUIM3UOHHOE PEryaIupoBa-
HUE JIOTOBOPOB B OTHOLIEHUU HEJBU>KMMOTO UMYIIECTBA.

B m. 5 ct. 1125 T'K npemaraercsi COXpaHUTh JOKTPUHY XapaKTEPHOTO
WCIIOJTHEHUSI B Ka4€CTBE PE3EPBHOTO CHOCO0a OMpenesieHns] TPUMEHIMOTO
npaBa. OOOCHOBaHHA TaKKe LEJIECO00PA3HOCTh MUCIIOIB30BAHMS TIPUHIIUIIA
Hanbosee TECHOH CBSI3M B TOM ClIydyae, €CIIM HEBO3MOKHO ONPENENIUTh UC-
MOJIHEHNE, UMEIOIee pelIaloliee 3HauYeHUe /IS COJAePKaHUs JOroBOpa.
B n. 6 npeaycmarpuBaeTcst KOppPEKTUPYIOIIAs OTOBOPKA, KOTOPAs MO3BOMISET
yUECTh HAJIMYUE YPE3BBIYAWHBIX CHUTYyaIMH, KOTZa ONpE/eICHNe PHUMEHH-
MOTO TIpaBa HAa OCHOBaHWH M. |—5 JaHHOW CTaThbH MPUBOIMT K BBIOOPY TOU
HpaBOBOﬁ CHUCTEMBI, KOTOpasd HE MMECT C pacCMaTpUBACMbIM OTHOIICHUCM
TECHOM CBSI3U. YKa3aHHBIN ITyHKT MOJICKHUT NMPUMEHEHHUIO TPH BO3HUKHO-
BEHUH CHOPHBIX CUTyallUil OTHOCUTENIBHO NMPUMEHUMOTrO IIpaBa B CyAe WIN
apouTpaxe.

B 3akonoparensctBe Pecriyonuku benapychk oTcyTCTBYeT caMOCTOSITENb-
HOE KOJUTM3HOHHOE PpEryaHpOBaHUE IOTOBOPOB, COMACPXKAIIUX 3IEMEHTHI
HECKOJBKUX JOTOBOPOB (CMEMIaHHBIX JOTOBOPOB). COBpEeMEHHOE MEXKITY-
HapOAHOE YacTHOE IIPaBO CTOMT Ha ITO3ULMAX HEOOXOTUMOCTH OTIEIBHOTO
KOJUTU3UOHHOTO PETYJIHPOBAHUS YKA3aHHBIX OTHOILICHUH, I 00CCIICUCHUS
3aIIMTHI IPAB X Y4ACTHUKOB. COOTBETCTBYIOIIAs HOPMA ITPEAYyCMaTpPHBACT-
cs 1. 7 HoBOM penakuuu ct. 1125 TK.
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B oTHOWIEHMM OrOBOPOB, NPEIyCMaTPUBAIOLIMX II€penady IpaB Ha
0OBEKTHI MHTEIUICKTYaJIbHOW COOCTBEHHOCTH, B TOM 4HCIIe J0oroBopa ¢paH-
Yal3uHra, npeiaraercs c(opMyJIHpOBaTh CIICHHAJIbHBIC KOJUIM3HOHHBIC
MpaBuJia, YYUTHIBAIONINE TEPPUTOPHUAIBHBIN XapakTep JCHCTBHS STHX MpaB
(ct. 1126 npoekra uzmenenuii I'K).

CoBpeMeHHOE JICTAIM3UPOBAHHOE KOJUIM3UOHHOE PEryJMpOBaHUE JI0T0-
BOPHBIX 00513aTeIIbCTB CO3/IaCT HEOOXOANMBIE TPEAIOCHUIKU ISl 00paleH st
KOHTPAreHTOB 110 MEXTyHaPOAHBIM KOMMEPYECKUM CJIEIKaM 32 pa3perieHueM
CcrIopoB B cyabl (apoutpaku) Pecriyonuku Benapycs, a Takxke odecriedaut 000-
CHOBAHHBIN BBIOOD IpaBa, MPUMEHHMOT0 K CIIOPHOI CHTYallUH.

VK 347.63
H.B. Mucapesuu

CEMEWNHO-NPABOBBIE CAHKLIUW B OTHOLLEHUN POOMUTENEN
KAK MEPA OTBETCTBEHHOCTH U KAK CMOCOB 3ALLUUTLI NMPAB
HECOBEPLUEHHONETHUX QETEW

OnHOM U3 XapaKTEePUCTHK IIPABOBOTO TOCYAAPCTBA ABJISIETCSA TapaHTHPO-
BaHHOCTb 3aIUTHI IIPaB TEX CJIOEB HACEIICHMUS, KOTOPhIE B crily (pru3ndeckoit
0eCIOMOIIHOCTH HE MOTYT OTCTauBaTh CBOM 3aKOHHBIC HHTEPECHl. B KoHTeK-
CTE€ CEMEIHBIX MPABOOTHOIICHUH 3TO, B MEPBYIO OYEpeb, HECOBEPIIEHHO-
JIeTHHE JIeTH. PomuTensckue mpaBa NpU3HAIOTCSA TOCYAaPCTBOM, HO IIPH ATOM
ponutenn 00si3aHbI 3a00TUTHCSI O CBOMX JIETSIX, BOCIUTHIBAs UX HaJJIexkKa-
muM o0paszom. Pogurenn, oCyIiecTBISIONINE POJUTEIBCKHE MTPaBa B yIepo
IpaBaM U MHTEpecaM JeTel, HeCYyT OTBETCTBEHHOCTh B YCTAHOBJIEHHOM 3a-
KOHOM TOpsiJIKe. DTH 00CTOSITENILCTBA IUKTYIOT HEOOXOIMMOCTh OoJiee Tia-
TEJILHOTO ¥ [IIyOOKOT0 aHajM3a TeX MpooJieM, KOTOPbIe BOSHUKAIOT ITPHU MPH-
MEHEHUH CEMEUHO-IIPABOBBIX CAHKLUI K POAUTEIISIM.

IIpaBonpumMeHHUTENbHAS MPAKTHKA CBHUICTEIBCTBYET O PACTYIIEH TEH-
JICHIIMH B O0JIACTH 3JI0yNOTPEONICH s POANTEIbCKUMHE TIpaBaMu JIMO0 HEUc-
NOJIHEHUSI POAMTENBCKUX oOsi3aHHOCTEl. OTCIoa MOSBISIOTCS MTPOOJIEMbI
B IIPUMEHEHHUH K POAUTEINSAM, HEHAJIe)KAIE UCIIOTHSIIOIUM POAUTEIBCKIE
00513aHHOCTH, HE TOJILKO CAaHKLMI B BUJIE JUIICHHS POAUTEIbCKUX MIPaB, HO
U B BHJC HEMEIJICHHOTO OTOOpaHus peOeHka y poauteneii (6e3 cyaeOHOro
pemenust). VIMEHHO mocnenHsAs Mepa, BO3MOXKHO, BIIOCIEACTBUU ITOMOXKET
COXPaHUTB JUIsl PeOCHKA CEMBIO.

B cemeiiHo-npaBoBO#i Hayke BhICKA3aHO MHEHHUE, YTO CAHKIIMU B CEMEM-
HOM IIpaBe BBICTYIAIOT IPEXKAE BCErO KaK CHOCO0 oOecredeHHs 3alluThl
npaB 1 uHTepecoB aereil (Hanpumep, H.C. lllepctHera). [lpunaTo cuntars,

76

YTO B CAaHKIMSAX CEMEHHO-IIPABOBBIX HOPM, IPE/lyCMaTPUBAIONINX IOPHIHYC-
CKYIO OTBETCTBEHHOCTB, 3aKPEIUICHBI Pa3IMuHbIE MEPBl CEMEHHO-TIPaBOBOI
OTBETCTBEHHOCTH, IPUMEHSIEMBIE K JIMILY, HAPYIIUBIIEMY HOPMY TIpaBa (Ha-
IpuUMep, JHIIEHUE POIUTENBCKUX TpaB, 0ToOpaHue peOeHKa, OTMEHA yChl-
HOBJICHUS).

Y4YacTHUKM CEMEHHBIX OTHOLICHUI HECYT JIMYHBIC M MMYIICCTBEHHBIC
obsi3anHOCTH. HO TIe ecTh 00SI3aHHOCTH, TaM JIOJKHBI OBITh MIPEIYCMOTpPE-
HBI U CaHKIIMH 33 HETIPaBOMEPHOE MOBEJCHNE YJICHOB CEMbHU, KOTOpPHIE Oy-
IyT TOOYXKIaTh CyObEKTOB CEMCHHBIX IPABOOTHOUICHHN K HaJUICKAIIECMY
UX UCIIOJIHCHUIO. CaHKLlI/lHMI/I YCTaHaBJIUBAKOTCA MEPLI 3allIUTBL U MEPBI OT-
BETCTBEHHOCTH, M3 YETO CIEAYET, YTO CEMEHHO-TTPABOBBIC CAaHKITUH KIIACCH-
(UIIPYIOTCS HA CAHKIUK, YCTAaHABIMBAIOUINE MEPHI 3alIUTHI, M CAHKIIHH,
YCTaHaBIIMBAIOLIUE MEPbI CEMENHO-ITPABOBOM OTBETCTBEHHOCTH.

CaHKIHUIO, KaK Mepy CEMEHHO-TIPaBOBOW OTBETCTBEHHOCTH, TIPHMEHsIC-
MYIO K POAMTEISIM B CEMEHHOM ITpaBe, MOXKHO ONPENENIUTh KaK MPeLycMo-
TPEHHYIO CEeMEWHBIM 3aKOHONATEIHCTBOM MEpY JIMYHOTO BO3ICHCTBHSA Ha
MIPaBOHAPYIINTENS, IMPHU3BAHHYID O0ECIICYUTh HaJUICKAIICe WCIIOTHCHUE
BO3JIO)KEHHBIX Ha POJIUTEJIEeH 00s3aHHOCTEH, IPElyCMOTPEHHBIX 3aKOHOM.

Jlvmenne poauTeNbCKUX MPaB MPEACTABIACT COO0H MCKITIOUUTENBHYTO
Mepy CeMeHHO-TIPaBOBOM OTBETCTBEHHOCTH, BJIEKYIIYIO 32 cOOOI0 cepbes-
HBIE MTPABOBBIE TIOCIEACTBHSI KaK JJIsl POAUTENS, TaK U Il ero pedeHka. ITo
03HAYAaET, YTO JINIICHUE POTUTEIHCKIX MIPaB IOITYyCKACTCS: BO-TIEPBHIX, KOTIa
M3MEHUTH NOBEJICHUE POAUTEsIel MO0 OJHOTO M3 HHUX B JIyYIIYIO CTOPOHY
y’K€ HEBO3MOYKHO; BO-BTOPHBIX, TOJIBKO CYIOM; B-TPETHUX, TPH HAJTMIYUN BUHBI
ponutens. JIMIIIEHNEe pOOUTENBCKHUX TIPAB MPUMEHSIETCS TOJIBKO B TEX CHUTYa-
LMAX, KOrZa Cy[ IPUIET K BBIBOLY O TOM, YTO JAPYIUe MEPBI HE IIO3BOJSIOT
JOJDKHBIM 00pa3oM 3alllUTUTh HHTEPECH PeOCHKA.

Jluenne poOAMTENBCKUX ITIpaB IPEJCTABISCT COOOHM CAaHKIMIO 3a He-
[IPABOMEPHOE IOBEACHUE POLUTENICH B OTHOLICHUU MX JIE€TECH, HallpaBicH-
HYIO Ha 3alIUTy HHTEPECOB JIETeH U IEPEBOCIIUTaHNE ponuTeneil. Jlumenne
POAUTENBCKUX MPaB — KapJHHAIbHAas KapaTeJIbHasi Mepa, KOTOPOH MPHCYIIH
CIICAYIOIINE YePThI: HHIANBHIYaIbHBIN XapakTep; OCYIIECTBISACTCS TOJIBKO B
OTHOIIICHUU HECOBEPIICHHOJICTHETO peOCHKA; HOCHT UCKIIOYHTEIBHBIA Xa-
paxrtep; eil mpHcyll HeOeCIOBOPOTHBINA XapakTep; MPUMEHSETCS TOJIBKO 3a
MIPaBOHAPYIICHNUS; IMEET OECCPOUHBINA XapaKTep; IMepedeHb OCHOBAHUHN JIH-
LICHUS POTUTEIBCKUX TIPAB SBIISICTCS UCUYCPITHIBAFOIIIUM.

B cootBeTcTBHU € 3akoHOMaTENBCTBOM Pecnyonuku benapych otoopaHue
netelt 6e3 TUIICHHS POAUTENBECKUX MPaB, Kak Mepa UX TOCYIapCTBESHHOI 3a-
LIUTBI, TPOU3BOJUTCS 110 PELICHHIO KOMHUCCHH T10 JeIaM HEeCOBEPILICHHOJIET-
HUX MECTHOTO HCIIOJHHUTEIBHOTO M PACHOPSAUTEIIFHOTO OpraHa, MEeCTHON
aJIMAHUCTpAIMH, KOTOPAst MPH BBIHCCCHUH PEIICHUS BBIMTOTHICT (DYyHKIIUU
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OpraHa OMNEKH U TOICYUTENbCTBA. B 1IeCTUMECSUHbIH CPOK TOCIE BBIHECE-
HUS pemeHnst 00 0ToOpaHuU peOeHKa COOTBETCTBYIOIIAS KOMUCCHS TPUHH-
MAaeT pelIeHre O BO3BPAICHUH PEOCHKA POIUTEIISIM, €CITH OTIAIH IPHYHHBI,
HOCITY’KUBIIKE OCHOBAaHUEM JIJIsl 0TOOpaHus pedeHka, Jinbo 06 oOparieHny B
CY/I C ICKOM O JIMIICHUH POJMTEINCH POJUTEILCKIX MPAB.

Ho B mo0Oom ciydae ortoOpaHue eTedl y poauTeneil Kak 1o pereHuio
CyJa, TaK 1 Ha OCHOBAHUH aKTa OpPraHa OINEKH M MOICYUTEIILCTBA CIIYXKHUT, C
OZIHOW CTOPOHBI, CIOCOOOM 3aIIUTHI PeOEHKA OT ONAaCHOCTH, UCXOMSIIEH OT
pomuTeneid, a ¢ Ipyroi — SBIAETCS MEpPOil OTBETCTBEHHOCTH POIUTEINCH 3a
CO3/IaHUE B CEMbE OIACHOM ISl HECOBEPIIEHHOJIETHETO OOCTAaHOBKH.

Takum 00pa3oM, JTHIICHHE POAUTEIBCKHX MPaB MOXKHO paccMaTpUBaTh
KaK KpaiHIOK, HO HE CIMHCTBEHHYIO MEpY, YTO MOXKET OBbITh MPHMEHEHA K
POIUTEINSIM, KOTOPBIC CBOMM MOBEICHHEM, 00pPa30M KU3HH, OTHOILCHHEM K
peOeHKyY cTaBsAT peOCHKa B YCIIOBHUS, ONACHBIC JUIS €r0 KU3HH U 30pPOBbs. B
CITy4Jasix, KOrja OCTaBJICHUe PeOCHKA y POAUTEINCH MM MHBIX JIUL, Ha BOCITH-
TaHUH KOTOPBIX OH (DAaKTHYECKH HAXOIUTCS, OIIACHO IJIsl HEro, 3aKOHOIATE b
IIPEyCMOTpPEN BO3MOXKHOCTh OTOOpaHusi pebeHKa y poauTenel 6e3 uiie-
HUS POAMTENBCKHUX MpaB. B 1aHHOM ciiydae pedb MIET O TaK Ha3bIBAEMOM
OrPaHHYCHUH POJAMTEIbCKUX MpaB. OToOpaHue pebeHka 6e3 THIICHHS PO-
JMTEIIBCKUX MPaB SIBISACTCS MPEXKC BCETO MEPOil 3aIUThI IIPaB U 3aKOHHBIX
HHTEpEeCcOB peOCHKA, BBICTYIAsi OHOBPEMEHHO U MEPOH CeMEHO-IIPaBOBO
OTBETCTBEHHOCTH, IPH KOTOPOH POAUTENb OIPAHMYUBACTCS B POIUTEIIHCKUX
npaBax.

VIK 351.746 (476)
A.B. Hosuk

AENAPTAMEHT OXPAHbI MUHUCTEPCTBA BHYTPEHHWX [EJI
KAK CNELIMANBHBIN CYBBEKT
OCYLLECTBINEHUA OXPAHHOW AEATENBHOCTH

Bormpoc o coxpanHOCTH HMyILIECTBA BO BCE BPEMEHA CTOSI OYEHb OCTPO
nepen 4yenoBeuecTBOM. Dusnueckue U OPUAUYECKUE JIULA MCIONb3YIOT
pas3yinuHbIe CIIOCOOBI JJIsl 00ECIICYSHUS] COXPAHHOCTH MPHHAJUICKAIIETO UM
MMYLIECTBA Ha 3aKOHHOM OCHOBaHMH. B HacToslllee BpemMsi OpraHom, CIio-
COOCTBYIOIIUM COXPAaHEHHIO MaTepHalbHBIX LEHHOCTEH M 0Oe30MmacHOCTH
rpaxkaaH, sipisiercs JenmapraMeHT oxpaHbl MUHHCTEpCTBA BHYTPEHHUX JI€lT
Pecniyonmuku Benapych (nasnee — JlemapraMeHT OXpaHbI).

JemapraMeHT oxpaHbl — CTPYKTypHOE IojpasjeieHne MuHucrepcTsa
BHYTPEHHHUX JIeJl C IpaBaMu IOPUIUYECKOTO JIMLA, YIIOJHOMOYEHHOE OCYy-
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IEeCTBIAITh (YHKIMU B cdepe OXpaHHOH JNESATEIbHOCTH, M MMEET CaMo-
CTOSITETBHBIN OanaHc, cyera B OaHKax, medaTh ¢ m3o0paxeHueMm locymap-
cTBeHHOTO Trepba Pecnybmuku benapych, ¢ cOOCTBEHHBIM HaUMEHOBAaHHEM
[1]. Jannoe noapaznenenue MBI B cBoel e TENBHOCTH PYKOBOACTBYETCS
Koncrurymmeit Pecrryonmuku benapycs, [Tonoxxennem o [lemapramente oxpa-
Hbl MUHHCTEpCTBa BHYTpeHHUX Jies1 PecniyOnuku benapych, yTBepKIeHHBIM
VYkazom [Ipesunenra Pecriyonku benapych ot 4 utons 2004 1. Ne 268 «O He-
KOTOPBIX BOIIPOCaxX OPraHOB BHYTpeHHHUX jaen Pecrybmuku bemapycey, mo-
cTaHoBieHHMeM MmuHHUCTEpCTBa BHYTpeHHHX Jen PecryOnuku benmapych ot
28 mapra 2016 . Ne 71 «O6 yTBepkaeann VHCTpYKIHMU O TIOPSIKE Opra-
HU3aIUH paboTHl TI0 OKa3aHHIO (BBHIMOJIHCHHUIO) OXPaHHBIX YCIyT (paboT)
JlemapramMeHTOM OXpaHbl MUHHCTEpCTBA BHYTpEeHHUX Jen PecryOnuku be-
JTapych, B TOM YHCIIE 10 0OCIEIOBAHNIO OOBEKTOBY, TOCTAaHOBIECHHEM Mu-
HUCTEPCTBa BHYTpPeHHUX Jea PecryOnmuku benapycs n Munncrepersa sko-
Homuku PecniyOnuku benapyck ot 4 siaBapst 2008 . Ne 1/3 «O06 yTBepxie-
Hun MHCTpYyKIny o nopsake GopMHUPOBAHHS, COTTIACOBAHMS M yTBEPKICHUS
Tapu@oB Ha ycIayru noxpaszaeienuii JlemapramMmenra oxpansl MUHHCTEpCTBA
BHYTpeHHHX 1ien Pecybnmku benapyce.

K ocHoBHBIM 3a1auam JlenapraMeHTa OXpaHbl CIEAYET OTHECTH OCYIIECT-
BJICHHE OXPAHHOW JIESITEIbHOCTH; OCYIICCTBICHUE OXPaHbl OOIIECTBEHHOTO
TIOpPsIZIKa HA OXPAHSIEMBIX OOBEKTAX, B 30HAX IMIOCTOB M MAPUIPYTOB MaTPyIIH-
poBanusi; obecrieueHre COOMIONCHUSI TEXHUUECKUX TPeOOBaHUH B 001acTH
NPOCKTUPOBAHHMS U IIPOU3BOJICTBA CPEJICTB U CUCTEM OXPaHbl, OCYIIECTBIIC-
HHUE KOHTPOJISI 32 MX BHEIPEHHEM M 3KCIUTyaTallei; OCYIIECTBICHNE KOH-
TPOJIS 32 OXPAHHOH IeSATETbHOCTBIO Opranu3anui [2].

JlenapraMeHT oXpaHbl Ha JOTOBOPHOM OCHOBE OKA3bIBACT YCIIyTH 10 OXpa-
He (pU3MYecKuX JINII, UMYIIECTBA IOPUIMYECKUX U (PU3NIECKUX JINL; YCIyTH
10 OXpaHe OOIIECTBEHHOTO MOPSI/IKA; IPUEMY U Mepe/iaue CUTHAJIOB TPEBOTH
CHCTEM TPEBOXKHOM CHUTHAJIM3AINH; NEPEBO3KE M OXPaHE MEPEMEIIaeMOro
HMMYIIECTBA; CONPOBOXK/JCHUIO TOBAPOB M TPAHCIIOPTHBIX CPEJICTB; MPOEK-
THUPOBAHUIO, MOHTAXKY, HAJIAZKE U TEXHHUECKOMY OOCITYy>KUBAHUIO CPEICTB U
CHCTEM OXPAaHBI; IPECCHPOBKE CITy>KEOHBIX JKHBOTHBIX JJIsl HCTIONL30BAHHUS B
OXPaHHOM JiesATenbHOCTH [2].

3akoHozarenscTBoM PecmyOnuku benapych B omnpeneneHHBIX Cirydasx
YCTAHABJIMBACTCSl OOSI3aHHOCTh FOPUANYECKOTO JIMOO0 (r3ndeckoro iuma
nepearb MpHHAUICKAIIEEe €My HMYILECTBO Ioj oxpaHy JlemaprameHTy
oxpansl. Tak, mommexar o0s13aTeNbHON 0XpaHe 0OBEKTH 0c000 BaXKHEIE, MO-
BBIIICHHON OITACHOCTH M >KN3HEOOECIeUeHHs, TPOTHBOIIPABHBIC JICHCTBUS
Ha KOTOPBIX KPYIHOMY SKOHOMHUYECKOMY MJIM COIMaJbHOMY YIIepOy rocy-
JIapCTBY, OOIIECTRY, MPEANIPUATHIO, SKOJIOTUN WIX WHOMY BIIAJEIIbIly UMY-
mectBa. K Taknum o0bekTaM OTHOCSITCS TIOMEIICHHS, 3/1aHHsI CY0B, OPTaHOB
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npokyparypsl, CiencrBeHHoro komurera Pecnyonukn benapych, riaBHble
yIpaBJIeHUsI O 00IaCTsM, CIIEHUATM3UPOBAHHOE YIIPaBICHUE, ICHTPAILHOE
XpaHWIMIIe, pacyeTHblil neHTp HanmonansHoro 6anka Pecryonmuku bena-
pych, xpanmuia nenHocreid OAO «CoeperarenbHblii 0aHk «benapycoanky,
31aHus OAaHKOB U JIp.

B cootBeTcTBUM C 3aKOHOIATEIHCTBOM 00513aTEIIEHOMY COTIPOBOXKICHUIO
TIO/JIe)KAT OTJEIbHBIE KaTeropuu TOBapoB (IPy30B, MMYIIECTBa), Iepeme-
1aeMble aBTOMOOMJIBHBIM TPAHCIIOPTOM, B YaCTHOCTH: QJIKOTOJIbHAS, CIIHP-
TOCOZeprKalasi ¥ TabavHasi POAYKIMs, OPY’KHE M OOEHpHUIIachl, ONlACHBIC
Ipy3bl U T. 1.

OxpaHHyI0 JeaTenbHOCTh B PecryOnuke benapych ctout paccmarpuBarh
HCKJIIOUUTEIBHO KaK TOTOBHOCTH BBIMOJIHEHUsS MOAPA3IEICHUSIMU OXPaHbI
CTOALIMX Nepe] HUMHU 3a/ad. B Tapudsl Ha yciayru oXpaHbl BXOJST TOJIBKO
3aTparbl Ha MCIOJIHEHNE JOTOBOPHBIX 0053aTesIbCTB (BKIIIOYas 3apaboTHYIO
IJ1aTy, TPAHCIIOPTHBIE PACXO/IbI, YCIIYTHU CBSI3U U T. II.).

Oxa3zaHue OXpaHHBIX YCIYT (PM3MYECKUM JIMIIaM HOCUT COLMAJIbHBIN Xa-
paxTep, T. €. TIopa3/IeIeHHs OXPaHbl HE TIOJIy4aloT HUKakoi npuobuin. Tak,
HarpuMep, OXpaHa KBapTUPbI B MeCSLl sl (PHU3MUYECKOTO0 JInIa 00oiiaercs B
CyMMy MEHee MOJIOBHHBI 0a30BOI BeJIMYMHBL. B TO Bpems kak (akrnieckne
3aTparbl MOT'YT JOCTUTATh CYMMBI B IIATh 0a30BBIX BEJIMUUH.

Hcxonst U3 M3I0:KEHHOTO B COOTBETCTBUM C OKas3bIBaeMbIMM Jlemapra-
MEHTOM OXpPaHbl YCIyraMy pazin4aroTcsi GOpMbI TUIIOBBIX JOTOBOPOB JUIs
(U3MUECKHUX ¥ IOPUINUECKHX JIULI, ONPEIEISIIONINE Pa3InYHble TPeOOBaHUS
K 00BEKTaM, YCJIOBHUS U CTOUMOCTh OKa3aHHsI OXPaHHBIX YCIIyT.

Tunossie opmbl 10roBopoB 00 oOkazaHMM JlenapTaMEeHTOM OXpaHbl
OXpaHHBIX YCIYT yTBEp’KAEHbI nocraHoBieHneM CoBera Munuctpos Pe-
ciyonuku benapyce or 11 uronst 2012 . Ne 632 «O HEKOTOPBIX Mepax Io
peanmzanun Ykasa [Ipesunenta Pecriyonuku benapyce ot 6 sHBaps 2012 1
Ne 17». CTouT OTMETUTB, YTO JIOTOBOP OXPAaHBI SBISETCA TUITUUYHBIM BUOM
CMEILIAHHOT'O I0T0BOPA, COIEPIKAILUM B ceOe 3JIeMEHTHI I0T0BOPa BO3ME3IHO-
IO OKa3aHWsl yCIIyT, KOTOPBIN HAIlpaBJIeH Ha OXpaHy 0ObEKTa, U JOroBOpa Ioj-
psiza, KOTOPBIH MPU3BaH BBIOJIHSITH PA0OTHI 110 00ECIIEUEHUIO OE30ITaCHOCTH.

JloroBop BO3ME3HOIO OKa3aHUS OXPAHHBIX YCIYT SBISIETCS KOHCEHCY-
aJbHBIM, IByXCTOPOHHUM U BO3ME3/IHBIM.

Cienyer OTMETUTb, YTO B HACTOSIIIIEE BPEMsl HAaHOOoJIee 4aCThIM CIIOCO00M
HapylIeHHs paBa cOOCTBEHHOCTH Ha BEIllb sIBIIsIeTCs Kpaka. Hanpumep, ato
Kpa)ky U3 rapakeil 1 4aCTHBIX JJOMOB, KBapTHpP U UHBIX oMerieHuil. He pen-
KOCTb U Kpakul U3 Ja4HbIX AoMoB. K mpumepy, B 3UMHHI Nepuoj JauHble
YUYaCTKH OCTAIOTCSl O3 MPUCMOTpa XO35IEB, UTO SIBJSIETCS OTIIMYHBIM YCIIO-
BHEM JUIs 37I0YMBIIIICHHUKOB. [0 cTaTHCTHKE, TOJIBKO B OJTHOM pailoHe Kax-
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JIOTO O0JIACTHOTO IIEHTPA, KaXKIIbIe CYTKH IMPOUCXOIUT J0 TpeX kpax. Yacto
MOJIOBMHA COBEPILIEHHBIX TAKUX MPECTYIUIEHUH TaK U OCTAIOTCSI HEPACKPHI-
ThIMU. BO MHOTHX Cllydasix rpaxiaHe IpUOEraroT K 3aKIFOUCHHIO JIOTOBOPa
OXPaHHBIX YCIIYT TOJBKO MOCIIE TOrO, KaK y HUX MPOTMAaIaeT UMYILIECTBO.

OOecrnieueHne JUYHON U UMYIIIECTBEHHON 0€30I1aCHOCTH I'pakaaH BCer-
Ja OBLJIO M OCTAETCsl OIHUM U3 MPUOPUTCTHBIX HATIPABJICHUH B JCSTEIBHO-
ctu [lemapramenTa oxpanbl. CamMbiM 3(p()EKTUBHBIM U HAJCIKHBIM CIIOCOOOM
MPOTHBOCTOSHUSI 3JI0YMBIIICHHUKAM SIBJISICTCSI 000PY/IOBaHUE TOMEIICHUN
CpeJICTBaMHU OXpaHHOH curHaimuzauuu. OHAKO MPAKTHKA MOKA3bIBAET, YTO
yenyru JlemaprameHTa OXpaHbl cpeiu HaceneHus: Pecnyomuku benapych
HEIOCTATOYHO TOMYJISIPHBI, YTO CIOCOOCTBYET CHIKEHUIO 3(deKkTuBHOCTH
npopmiakTuku kpax. COBpEMCHHBIC METAJUIMYCCKUE JABEPH — JIMIIb BpE-
MEHHas Mperpaja Ha MyTH 3JI0yMbIIUIEHHUKOB. BoJbIIyIo 4acTh Kpax mpe-
CTYITHHKH COBEPIIAIOT B3JIaMbIBasi, OT)KUMAsl IBEPH JINOO MOAOUPAst KITFOYH.
Kax npaBuiio, Takue npecTymjieHus: COBEPILAIOT B JTHEBHOE BPEMsI UJIH B BbI-
XOJIIHBIC JIHHU, KOTJIa X035CB KBAPTUPhI HET JIOMa, JIMOO BO BPEMsI OTITYyCKOB,
KOT/Ia TpayKIaHe BBIE3KAIOT HA OT/IBIX [2].

OOpaiteHue ¢ 3asIBICHUEM B T0/ipa3ieieHus JlenapraMeHTa OXpaHbl CBO-
€ro paiioHa — caMbIil TIPOCTOM U HAJICIKHBIN CIIOCO0 3aIMUTHI HMYIIIECTBA.

Cnucok HCMOJIb30BAHHBIX HCTOYHHKOB

1. O HEKOTOpBIX BOMPOCAX OPraHOB BHYTpEeHHHX Aen PecrmyOmukum bemapych
[Dnexrponnsiii pecype] : Yka3 [Ipesunenra Pecn. benapycs, 4 utons 2004 1., Ne 268 :
B pen. Ykaza [Ipesunenrta Pecn. Benapycs ot 21.11.2018 1. Ne 457 // DTAJIOH. 3a-
KoHO#aTenbcTBO PecmyOnmuku bemapycs / Ham. nentp npasoBoit nuapopM. Pecm. be-
napyck. — Musck, 2019.

2. MunH#CcTepcTBO BHYTpeHHHX aen Pecrmyonuku bemapyck [DnekTpoHHBIH pe-
cype]. — Pexxum nocryna: http://www.mvd.gov.by/. — lara noctyma: 25.02.2019.

YIK 347.73
B.B. Ilapawenko

BO3MELLEHUE UHBECTOPOM PECMYBINIUKE BENAPYCb CYMM NbIrOT
W (MNW) NPE®EPEHLIUA KAK MEPA OTBETCTBEHHOCTU CTOPOHbI
WHBECTULIMOHHOIO OrOBOPA 3A HEMCMNONMHEHUE
NIMB0 HEHARQNEXALLIEE UCMONHEHME ErO YCNOBWNA

B Pecnybnuke benmapych ocymiecTBleHHE WHBECTHIMNA Ha OCHOBAaHUH
HMHBECTULIMOHHBIX JIOTOBOPOB PEAM3yeTCsl B paMKax TaK Ha3bIBAEMOTO Ipe-
(hepeHIaIBPHOTO PeKUMa HHBECTUPOBaHUs (0T Jat. praeferentia — mpenmo-

81



YTEHHUE, IPEUMYIIECTBO, JIIOTA), HApsly C OCYIIECTBIEHUEM MHBECTHLUN
B CBOOOIHBIX dKoHOMHUecknX 30Hax (C3I3), [lapke BHICOKMX TEXHOJOTHH,
Kuraiicko-benopycckom nnayctpuanbHoM napke «Beaukuil kameHb» U ap.

Takoii pe:xuM TpearnoiaraeT Co3Aanne OJaronpUsTHOrO WHBECTUI[HOH-
HOTO KJIMMara 4epe3 HaJeJIeHHE MHBECTOPOB ONPEIEIICHHBIM KOMIIEKCOM
MIPEUMYILECTB Iepell APYTUMH CYOBEKTaMH IPEAIPUHUMATEIBCKON Jes-
TCJIBHOCTU UIA MOAACPIKKH BAXKHOTO JJId roCyJapCTBa HAIPaBJICHUSA DKOHO-
MHYECKOH AEATEITLHOCTH U HOCUT CTPOTO APECHBIN XapakTep.

Tak, uaBectop, cormiacHo 1. 3 Jlekpera Ilpesunenra Pecryonuku Bena-
pycs ot 6 aBrycta 2009 1. Ne 10 «O co3gaHuu IOTONTHUTEIBHBIX yCIOBUN
JUISL OCyIIeCTBIeHHs MHBecTHIHi B PecrryOnuke benapyce» (nanee — lekper
Ne 10), BnpaBe mpeTeH10BaTh:

Ha IIpeocTaBIeHne 0e3 IPOBEICHNS ayKIIMOHA Ha MTPABO 3aKIIFOUCHUS J10-
TOBOPA apeH/Ibl 3eMEJIBHOTO yUacTKa, ayKIIMOHA C YCIIOBUSIMHU Ha IIPaBO ITPOEK-
THUPOBAHUS U CTPOUTEIHCTBA KATUTAIBHBIX CTPOCHHH (3MaHUH, COOPYKEHUIT)
1 ayKIHOHA 10 IPO/IAYKE 3eMEIIbHBIX yYaCTKOB B YaCTHYIO COOCTBEHHOCTb;

CTPOUTEIBCTBO OOBEKTOB, NMPEIYCMOTPEHHBIX MHBECTHLMOHHBIM JIOTO-
BOpPOM, C IIPaBOM yfaJeHHs OOBEKTOB PACTUTEIHLHOTO MHpa 0e3 OCyIlecT-
BJIEHUSI KOMIICHCAIIMOHHBIX BBIIUIAT CTOMMOCTH YNAISEMBIX OOBEKTOB pac-
TUTCJIIBHOI'O MHpPa;

0CBOOOXK/ICHNE OT BBO3HBIX TAMOXKEHHBIX TTOIUINH (C y4ETOM MEKAyHa-
ponHbIX obsizarenseTB PecnyOnukn Benapych) u Hanora Ha 100aBiIeHHYIO
CTOMMOCTDb, B3UMA€MbIX TaMOXCHHBIMH OpraHaMu, IIpU BBO3€ HA TCPPHUTO-
puro Pecriy6imkn benapych TeXHOIOTHUECKOTO 000pyI0BaHMUS, KOMILUICKTY-
IOIIUX U 3aI1aCHBIX YacTeH K HeMY AJISl HCKIIOUUTEIbHOTO UCIIONb30BAHUS Ha
tepputopun PecryOnuku benapych B nensix peann3aluy HHBECTUIIHOHHOTO
MIPOEKTa U Jp.

Takum O6p8.30M, Ha3BaHHbIC, 4 TAKKE HMHBIC YCJIOBHUA MHBCCTULIMOHHO-
TO JOTOBOpa CIIOCOOCTBYIOT CO3MaHMIO OJIATONPHUATHON aTtMocdeps! s
JIeATeIIbHOCTH MHBECTOPOB, YCTAHOBJICHUIO JOTIOMHUTEIILHBIX MAPaHTHH 3a-
HIUTBI UHBECTUPYEMOTO KalrTala, MOJYYECHUIO COOTBETCTBYIOIINUX JILI'OT U
npedepeHnnii.

Bwmecre ¢ Tem aHaIM3 HOBOJOB U OCHOBAaHUMN PacTOPKEHUsI MHBECTULMOH-
HBIX JOT0BOPOB ¢ Pecmybmukoii bernapych mo3BosieT TOBOPUTH O TOM, UTO OT-
JIeTIbHBIC MHBECTOPBI ITPECIIEI0BANIN 11EJTb UCKIIFOYUTEIIHHO MOTyYeHNUS TIpea-
YCMOTPEHHBIX 3aKOHOJATENILCTBOM JIBIOT M IpedepeHiuid 0e3 HamepeHHs
HaJUIKAILETO MCHOJHEHUs] NHBECTHUIIMOHHOTO JIOTOBOpA U peasM3aliuy UH-
BECTHULIMOHHOTO MIPOEKTA. DTO CBUAETEIBCTBYET O TOM, UTO TAKUE UHBECTOPBI
3JI0yTTOTPEOJISFOT TIPEAYCMOTPEHHBIMU [ HUX JIbIOTaMU M ITpedepeHIHsIMU
1 UCIIONB3YIOT UX B yIIepO TOCyIapCTBEHHBIX HHTEPECOB ISl COOCTBEHHOTO
oboraieHus 6e3 HaMepeHHs peaI30BaTh HHBECTUIIMOHHBIH POCKT.
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B oT0ii cBs3M mosaraem, 4T0 MOTHUBUPYIONIEH OCHOBOW BO3HUKHOBEHHSI
MIpaB HHBECTOPA 10 HHBECTHIIHIOHHOMY JIOTOBOPY JAOJDKHEI OBITh HE pa3HOo00pa3-
HBIC JIBIOTHI U TIpepepeHIINN, a IMCHHO MEXaHU3M TPEIOCTABICHUS TOCyIap-
CTBOM Tr'apaHTHii CTAOMIBHOCTHU BEJICHUsI €r0 OM3HEca M HEM3MEHHOCTH YCIIOBHIA
JIOTOBOPA.

WHBecTop 1O 3aKIFOYEHHOMY WHBECTHIMOHHOMY JIOTOBOPY IIOMHMO
IIMPOKOTO TIEPEUHS MPaB HAJIENECH U PSAOM O0S3aHHOCTEH, Cpear KOTOPhIX
CIIEyeT BBIICIUTH OOS3aHHOCTH BO3MECTHTH PecmyOmmke bemapyck u ee
aJIMUHHCTPATHBHO-TCPPUTOPHATBHBIM EIMHHUIIAM CYMMBI JILIOT U (WJIN) IIpe-
(epeHIMil B CiTyyae MPEKpaIIeHNs] HHBECTUIIMOHHOTO JOTOBOPA IO OCHOBA-
HUSIM MHBIM, YeM HCIIOJTHEHIE HHBECTOPOM (MHBECTOpaMHU) U (HJIH) OpTraHu-
3a1ueil CBOMX 00s3aTeNIbCTB M0 WHBECTUIHOHHOMY JIOTOBOPY (CyMMBI HAJIO-
TOB, COOPOB (TIOIIIMH) U HHBIX 00S3aTENbHBIX TUTATeKEN B pecITyOTMKaHCKHN
" (WIM) MECTHBIC OFOJDKETHI M OFOKETHI TOCYIAPCTBEHHBIX BHEOIOKETHBIX
(HOHIOB, B TOM YKCJIC IJIATHI 32 IIPABO 3aKIIIOUCHHS IOTOBOPA aPCH/IbI 36MEITb-
HOTO y4YacTKa, apSeHIHOH IUIaThl 32 3eMEJIbHBIA YUACTOK, HE yIUIa4eHHbIC (HEe
MTOJTHOCTBIO YIUIAYCHHBIC) HHBECTOPOM (MHBECTOPAMH) U (WITH ) OpraHu3aIfen
BBH/Y WCTIOJIb30BAHUS MM JIBIOT M (WIN) TpedepeHnnii, MPeaoCTaBIeHHbBIX
B CBSI3H C 3aKIFOYCHUEM WHBECTUIIMOHHOTO JIOTOBOpA) U JIp.

Dol 0053aHHOCTH HHBECTOPA KOPPECIIOHIUPYET IPABO IPYTOi CTOPOHBI
HWHBECTHIIMOHHOTO oroBopa (Pecmybmmku benapyce) — B cimydae mpekparie-
HUSI UTHBECTUIIMOHHOTO JIOTOBOPA MO OCHOBaHHSM WHBIM, YeM HCIIOIHCHUC
MHBECTOpPOM (MHBECTOpamMH) W (MJIM) OpraHu3aluell CBOMX 0053aTelbCTB
IT0 WHBECTHIIMOHHOMY JTOTOBOpY, Pecmydnmka bemapyces BnpaBe TpedoBarh
KOMITCHCAIIMU CYMM JIBIOT | (Win) pedepeHIuil B IOPsIIKe U CPOKH, yCTa-
HosneHHble CoBeToM MunnctpoB Pecybnuku benapycs, a Taxoke yrmaTsl
HEyCTOHKH (mTpada, IeHH), MPEIyCMOTPEHHOW MHBECTUIIMOHHBIM JIOTOBO-
pom, u Jip.

B m. 2.1 Hdexpera Ne 10 ompeneneH mepedeHb 00s3aTeNbHBIX YCIOBUI
WHBECTHIIMOHHOTO JIOTOBOPA, K TAKOBBIM, CPEIH IPOYHX, 3aKOH OTHOCHT
yclioBHE 00 OTBETCTBEHHOCTH CTOPOH MHBECTHUIIMOHHOTO JJOrOBOpA.

ToBopst 0 coOmoneHNH 3aKOHHOCTH TIPH Peai3aliiid HHBECTHIIMOHHBIX
noroBopos, A.B. Kontok 1 M.A. CeMeHUXHH 00paIaroT BHUMaHUC Ha CIic-
JyIolee 00CTOATENbCTBO: «yCTaHOBIICHBI (DaKTHl OTCYTCTBUS B MHBECTHUIIH-
OHHBIX JIOTOBOpax yCJIOBHs 00 OTBETCTBEHHOCTH HHBecTopa. Pacmpoctpa-
HCHBI CJIyYau, KOTJa MPHU HaJMYUK Ha TO OCHOBAHUH IITpadHBIC CAHKIIUU
HE B3BICKMBAIOTCA. YCTAHOBICHHI (DaKThl HEOOOCHOBAHHOTO YBEINYCHUS
CPOKOB pealii3alliil WHBECTUIMOHHBIX JOTOBOPOB ITyTEM 3aKJIFOYCHUS 10-
TIOJTHUTENBHBIX COMMTANIEHUH, YTO JeNaeT HEBO3MOXKHBIM MPUMEHEHHE Mep
TpaXkIaHCKO-TIPABOBON OTBETCTBEHHOCTH». DTO CBUACTEIBCTBYET O HU3KOH
JIOTOBOPHOM AMCLUILIIMHE CTOPOH MHBECTUIIMOHHOTO JOTOBOPA.
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B Pecny6iuke benapych cioxunack onpeeneHHas cyaeOHas mpakTHKa
[0 Pa3pelIeHUI0 CIIOPOB, BBITEKAIOIINX W3 WHBECTHIIMOHHBIX JOTOBOPOB.
AHani3 pacCMOTPEHHBIX CylaMH YKOHOMUYECKUX e MOJATBEPXKIAeT He-
00XOJMMOCTh KOPPEKTHPOBKH OT/EIbHBIX IOJOKEHUH HWHBECTUIIMOHHOTO
3aKOHOIATEAbCTBA. Tak, B yacTHOCTH, 10 MHeHHIO A.B. ITmoTHHKOBA, «B IIEe-
JISIX €AMHOOOPA3HOro NPHMEHEHUs YCJIOBHH WHBECTHIIMOHHOIO JIOTOBOpA
U BBIPAOOTKH OOILEro MOJX0Aa K MPUMEHEHHUIO IITPa(GHBIX CAHKIHUN Tpe-
JIAraeTcsl yCTAHOBUTDH €IUHBIM MAaKCHMAJbHBIA pa3Mep HEYCTONKH C 3aKpe-
IUIEHHEM IIpaBa T'OCY/JapCTBEHHOIO OpraHa M HCIIOJIKOMAa Ha U3MEHEHHE ee
pa3Mepa — IpaBo Ha YCTAHOBJICHUE B MHBECTHIIMOHHOM JIOTOBOPE HEYCTOUKU
B MeHblIeM pasmepe. [Ipemiaraercst onpeaenuTh OTKPBITBINA TepeueHb 00-
CTOATENILCTB HENPEOJIOIMMON CHIIBI ITyTeM O0S3aTeIbHOTO 3aKPEIUICHHS B
WHBECTUIIMOHHOM [[OTOBOPE HOPMBI O (POPC-MAKOPHBIX OOCTOSITENILCTBAX,
OIPECIINUTD YCIOBUS IOTIOJIHNUTEIBHOTO PETyINPOBAHUS MOPSIIKA OCBOOOXK-
JICHHSI OT BBO3HBIX TAMO)KCHHBIX TOILIMH B OTHOIICHUH TOBAPOB, BBO3HUMBIX
B paMKax pean3alii HHBECTHIIMOHHOTO IIPOCKTAy.

Takum 00pazom, Ha OCHOBaHMM HM3JIO)KEHHOTO MOXKHO CJIENaTh CIIeIyIo-
L{1€ BBIBOJIBI:

OTBETCTBEHHOCTh CTOPOH MHBECTUI[HOHHOTO JOTOBOPA SIBISIETCS €r0 Cy-
IIECTBEHHBIM yCJIOBHEM, OHA HACTYIAET [IPU HAJIUYUU TAaKUX YCIOBHMU: IIPO-
THUBOIPABHOCTH MOBE/ICHUSI CTOPOHBI; HATMYUE Bpe/a (BXKHO OTMETHTD, YTO
9TO yCIIOBHE HE SIBISIETCSI 00s3aTeNIbHBIM ISl HACTYIIJICHUSI OTBETCTBEHHO-
CTH); IPUYUHHAS CBSI3b MEKIY NCHCTBUAMHU MPUYMHUTEIIS U HACTYITUBIINM
BPE/IOM; HAJTMYHE BUHBI,

B Ka4eCTBE CaMOCTOSTENILHOI MEpbl OTBETCTBEHHOCTH CTOPOH 3a HEHC-
MOJIHEHHE JTMOO HEeHa/JIekallee HCIIOIHEHHE YCIOBUIl MHBECTHUI[MOHHOTO
JIOTOBOPA, MOMUMO TPAJUIIMOHHBIX YOBITKOB M HEYCTOWKH, CIIEIYET BbIIC-
JMTh B03Mewjenue unsecmopom Pecnyonuxe Benapyce cymm aveom u (unu)
npegheperyuii (CyMMBI HAIOTOB, COOPOB, TIOIIITHH W MHBIX 00S3aTeIbHBIX TITa-
Texxell B Oroipket). [TocpencTBom peannzaiyy yka3aHHOW Mepbl TIPOSIBIISAETCS
KOMIICHCAIMOHHAS (DYHKIIHS TPaXKIaHCKO-TIPABOBOI OTBETCTBCHHOCTH.

VK 347.6 (476)
B.U. Ilenxkpam

MEPbI OTBETCTBEHHOCTH
B CEMEWHOM 3AKOHOAATENbCTBE PECNYB/NKU BENTIAPYCh

Oco0ast poib ceMbH B OOLIECTBEHHOM Pa3BUTHU U (POPMHUPOBAHUU KaxkK-
JIOTO YeJI0BeKa IIPU3HAETCS MUPOBBIM COOOIIECTBOM.
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Hopmsb! MexayHapoiHOTO MpaBa O 3allUTe CEMbU HAIIUIU CBOE 3aKperuie-
HUE ¥ B HOBBIX KOHCTUTYIHAX CTPaH — y4acTHHL TamoxeHnHoro coroza EADC.
Hanpumep, cr. 38 Koncrutyuuun Poccuiickoit denepanuu npoBo3riallaer,
YTO MaTEPUHCTBO, JAETCTBO M CEMbsl HaXOAATCS IO 3aLIUTON roCyJapcTBa.
B ct. 32 Koncturyrn PecrryOnukn ApMeHHs yKa3aHO, 9YTO CEMbS SBISCTCS
€CTECTBEHHOW U OCHOBHOM sTUEiKON 00IIecTBa M MMEET IPaBO Ha 3aLIUTY CO
CTOpPOHBI ob1ecTBa u rocyaapcTsa. B ct. 2 Koncturyun Pecny6muxu berna-
PYCh 3aKpEIUICHO, YTO YEJIOBEK, €r0 IpaBa, CBOOO/BI M TapaHTHH HX pean3a-
LM SIBJISIFOTCSI BBICIICH [IEHHOCTBIO | 11J1b0 O0IIECTBa M rOCy/1apCcTBa.

Ilenp rocynapcTBEHHON CEMEHHOM INMOJMTUKU HALLEro rocyaapcrsa co-
CTOMT B OOECIIEUEHHMH YITyUIICHHUS COLNAIbHO-DKOHOMHYECKHX YCIOBUI
KUBHCACATCIIBHOCTH CCMbH JIJIA BBIIIOJIHCHUS CHO perOﬂyKTHBHOﬁ, OKOHO-
MUYECKOW M BOCIUTATENEHONW (PYHKIHMH, a TaKXKe YKPETJICHHH HPaBCTBEH-
HBIX OCHOB CEMBbH, ITOBBIIICHUH €€ ITPECTHKa B 00IIECTBE.

OnHUM 13 Ba)KHEHIIHNX IPAaBOBBIX HHCTUTYTOB, CIIOCOOCTBYIOLIUX CTA0M-
JWM3alIK OOIIECTBEHHBIX OTHOIICHUH, SIBIISIETCS IOPUANYECKAsi OTBETCTBEH-
HOCTb.

CemeliHO-TIpaBOBasi OTBETCTBEHHOCTD MIPEACTABISIET COOO0M IPUMEHEHNE
K TPaBOHAPYIIUTEIO TIPHHYANTEIBHBIX MEpP, OKa3bIBAIOIINX JIOTIOJTHUTEIb-
HOE HeraTUBHOE BO3/ICHCTBHE HA €r0 JIMUHYIO WM UMYIIECTBEHHYIO chepy B
BHUJIE JIMIICHUSI €TO ONPEAEIEHHBIX CEMEHHBIX ITPAB MIIN BO3JIOKEHHS HA HETO
JIONIOJIHUTEJIEHBIX 00S3aHHOCTEH.

Ilo yTBepKIEHUIO TaKUX YyYEHBIX-IIPaBOBeIOB, kak E.M. BopoxelikuH,
H.C. Maneun, HO.K. Toncroit, P.O. Xanduna, ropuamaeckas OTBETCTBCH-
HOCTb BCET/a BJICYET JUIsl IPAaBOHAPYILUTENS ONPE/CICHHbIEC JIMIEHUS UMY~
LIECTBEHHOTO MJIM HEMMYIIIECTBEHHOI'0 Xapakrepa. Takoe HoHMMaHKUe OTBET-
CTBEHHOCTH ITOOY’K/1aeT YIaCTHUKOB IIPABOBBIX OTHOLICHHUH K HAUICKAILIEMY
MOBECHUIO.

Crneunduka ceMeiHO-TIPaBOBOM OTBETCTBEHHOCTH 3aKJIIOUAETCS B Clle-
JYIOILEM:

CeMeﬁHO-HpaBOBaﬂ OTBCTCTBECHHOCTH IPUMEHACTCA K YJICHAM CEMbU U
JOJDKHOCTHBIM JIMLIAM, HAPYIIUBIINM CEMEIfHOE 3aKOHO/IAaTEIbCTBO;

YJICHbI CEMbU MOTYT CaMH YCTaHABJIUBATh MEPBI CBOEH OTBETCTBEHHOCTH
B CJTy4ae HEHCIIOJIHEHHS WM HEHAIEXKAIIEro HCIIOIHEHNS UX 00S3aHHOCTEH
T10 3aKJII04aeMbIM UMH JtoroBopam (bpaunsiv noroBopom, CoriaiieHueM o
netsix, ComnameHueM 00 yruiate aliMEHTOB);

B psifie CITy4aeB MEPbI CEMEHHO-TIPABOBOI OTBETCTBEHHOCTH ITPUMEHSIOT-
Cs1 TOJIBKO IO JKEJIaHUIO 3aMHTEPECOBAHHOT0 JINIA (TaK, HOJIyYaTelb aIuMeH-
TOB BITPAaB€ B3bICKATDH C IJIATCIIbIIUKA AJIUMEHTOB BCE y6I)ITKI/I, MPUYUHCHHBIC
TIOJTy4aTeNi0 HECBOEBPEMEHHON YIUIaTON aJIMMEHTOB IUIATENIBIINKOM, HE I10-
KPBITBIC HEYCTOMKOMN);
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JUISl HACTYTUICHHSI CEMEWHO-TIPaBOBOM OTBETCTBEHHOCTH TpeOyeTcsl Ha-
JIUYUe CISTYIOMNX yCIOBUI:

npuyunerue gpeda (MOPAIFHOTO WM UMYIIECCTBEHHOTO);

npomugonpasnoe nogedenue cyovexma (OHO 3aKIOYAECTCS B COBEpIIE-
HUU JeHCTBHS (0e31efCTBHS), HapYIIAIOIeTO TPeOOBAaHMS HOPM CEMEHHOTO
npasa);

NPUYUHHO-CIEOCBEHHAS C8A3b MeXHCOY NPOMUBONPABHLIM NOBedeHUeM
cybvekma u Hacmynusuium epedom (3TO yCIOBUE TIPUMEHEHHS MEp CEeMEHHO-
MIPABOBOI OTBETCTBEHHOCTH SIBJISICTCSI HEOOXOIMMBIM B CIIydasix, KOrja Bpel
WX YTPO3a €ro MPUINHEHUS BXOIAT B YUCIIO YCIIOBUH UX MPUMEHCHHA);

suna auya (ICHXMYECKOe OTHOMICHHUE JIUIA K CBOEMY ITPOTHBOIIPABHOMY
MIOBEJICHUIO U €r0 PEe3ylbTaTy);

B HEKOTOPBIX CITyUasX JJIs HACTYTIIICHUS CEMEHHO-TIPaBOBOI OTBETCTBEH-
HOCTH He 00s13aTesIbHO HAJIMYMe BUHBI JULA (HAIpUMep, MaJIOJICTHUE JICTH U
HeJIeeCcroCOOHbIE COBEPILICHHOJIETHHE, KOTOPBIE HE MOTYT OCO3HABATh CBOM
JEHCTBUS, HE MOTYT OBITH OCBOOOXKICHBI OT CEMEHHO-TTPABOBON OTBETCTBECH-
HOCTH);

K CEMEHHO-TIPaBOBOI1 OTBETCTBEHHOCTH HE MOTYT OBITh IIPUBJICYCHEI TPe-
TBHU JIUIA, HE YYACTBYIOIINE B TAHHOM ITPABOOTHOIIICHUH.

JIro0o¥i BHJ IOPUANYECKOW OTBETCTBEHHOCTH BBITMOJIHSET MPEBEHTHB-
HyI0 (QYHKITHIO, T. €. CIOCOOCTBYET MPEAOTBPAIICHUIO TPABOHAPYIIICHHHA B
OyIyIIeM.

Konexkcom PecnyOnuku benapycs o Opake u cembe (KobC) cemeitno-
MIpaBoOBasi OTBETCTBEHHOCTH MIPEAYCMOTPEHA B CICTYIONIUX CIIydasx:

1. Omeemcmeennocms cynpyeoe 3a 6peo, NpUHUHEeHHbIN UX HeCOBEPULCH-
HONEMHUMU OembMU.

2. OmeemcmeeHnocms pooumeinell 3a OCYWecmeieHue poOUmenbCkux
npas 6 yuwepd npagam u unmepecam oemell.

OcHOBaHHS, IO KOTOPBIM POAUTENH WM OJUH U3 HIUX MOTYT OBITH JIUIIIC-
HBI POAUTENLCKUX MpaB, Yka3zaHsl B cT. §0 KobC.

ITomMuMO JTHIICHUs pOmUTENbCKUX TpaB cT. 85, 85! KobC mpemycmarpu-
BAIOT B KaYeCTBE CAMOCTOSTEIHHON (POPMBI 3aIUTHI MIPaB U 3aKOHHBIX WH-
TepecoB pedeHKa «OrpaHMYEHUE POAUTEIBbCKUX IpaB». OCHOBaHUEM JUIs
OTPaHUYCHUS POAWUTEIBECKUX MPaB MOXKET SBIATHCA OMacHas A pebeHka
00CTaHOBKA, BO3HUKIIIAS HE ITO BUHE POJUTENCH, a M0 HE 3aBUCAIINM OT HIX
00CTOSITENILCTBAM.

3. OmeemcmeenHOCHb OONHCHOCTIHBIX IUY U UHBIX 2PANCOAH 34 Heco00-
WeHue no Hey8aMNCUMENbHOU NpUdUHEe C6e0eHUll 0 nepemene Mecma pabomaol
UYL HCUMENbCMBA NIAMENbUUKOM ATUMEHMO8 CYOEOHOMY UCNOTHUMENTO.

4. OmeemcmeeHHOCHb NIAMENLUUKA ATUMEHMO8 NO 3A00JHCEHHOCU
8 UXx yniame, KOMopds peaiu3yemcs nymem oopaujenus 83blCKaHus Ha Oe-
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HeJCHblEe CPedCcmed NIAmenbWuKa alUMeHmos8 6 Nopsioke, npedycMompeH-
HOM 2padicOanCKUM NPOYeCcyaibHbIM 3aKOHOOAMENbCEOM.

5. Omeemcmeennocms pykogooumenel yupeicoenull, 8 KOmopulx HAxo-
oamcea 0emu, 3a HenpedcmasieHue OOCHIOBEPHLIX C8e0eHUll, d Makdice 3d
uMble Oelicmeus, HanpasieHHble Ha COKpblmue pebeHKa om nepeoaiu Ha 80c-
numatue 8 cembvio.

6. OmgemcmeenHoCmy Uy 3a pasenauienue MAalHvl 00 YCbIHOGIeHUU
npomue 80U €20 YCblHOGUMenell.

Mephl OTBETCTBEHHOCTH 33 COBEPIICHUE CEMEIHO-IIPABOBOTO HapyIIIe-
HUS — 3TO MPEIYyCMOTPCHHBIC HOPMAaMHU CEMEHHOTO 3aKOHOIATEIbCTBA CPE/I-
CTBa TMPUHYIUTEIBHOIO BO3ACHCTBUSA HA JIMIIO, BHHOBHOE B COBEPIICHUU
CEeMEHWHO-TIPaBOBOTO HApYIICHHUS, BRIPAXKAIONINECS B JIUIICHUN €ro CyObek-
THUBHOTO CEMEIHOTO TpaBa, a TAaKk)Ke B IPUMEHEHIH K HEMY WHBIX HeOIaromnpu-
SITHBIX TTOCIIEICTBUN MMYIIECTBEHHOTO W HEUMYIIIECTBEHHOTO XapaKTepa.

K dopmam cemeitHO-TIpaBOBOI OTBETCTBEHHOCTH OTHOCSTCS:

BO3MEIIICHUE YOBITKOB, KOTOpPBIC BKITFOYAIOT B CE0S TOJNBKO PEabHBII
yiep6;

yIulaTa HEyCTOMKH;

JICHEe)KHAsT KOMIICHCAIIMS MOPAJIBHOTO Bpena;

BO3MEII[CHHE MaTepHAIBHOTO Bpea B HaType.

OcHOBaHHS OCBOOOXKICHHS OT CEMEHHO-TIPAaBOBOM OTBETCTBEHHOCTH HE
MIPEeyCMOTPEHBI CeMEeWHBIM mpaBoM Pecrryonmku benapycs, oqHako oHH Mo-
TYT OBITh 3aMMCTBOBAHBI U3 IPAXKIAHCKOTO 3aKOHOAATEIHCTBA. DT OCHOBA-
HUS CIICTYOIIUE:

MPABOHAPYIIUTENIb MOKET OBITh OCBOOOXK/ICH OT CEMEHHO-TIPAaBOBOI OT-
BETCTBEHHOCTH IPU OTCYTCTBUU OJHOTO HJIM HECKOJIBKHUX YCJIOBUH NPUBIIE-
YCHHS K HCH, €CIIM 3TH YCIIOBUS YKa3aHbI B 3aKOHE;

OCHOBaHHsI OCBOOOXKACHHSI OT CEMEHHO-TIPAaBOBOH OTBETCTBEHHOCTH LIS
KOHKPETHBIX CIIy9aeB MOTYT OBITh MTPETyCMOTPEHBI 3aKOHOM HJIH JJOTOBOPOM.

TUMTUTYHBIMHA OCHOBaHUSME OCBOOOXKICHHUS OT CEMEHHO-TIPaBOBOI OTBET-
CTBCHHOCTH SIBJISTFOTCSI:

cayyaii — 0OCTOSTEIBCTBO, CBUICTEIBCTBYIONICE 00 OTCYTCTBHUH BHHEI
MIPUYUHATEIS BpeNa U3-3a HCBO3MOXXHOCTH MPEIBUACTh HACTYIHBIIHE I10-
CJICICTBUS;

HenpeoooaUMAas Cuia — IPe3BbIYAHOE U HEIPEAOTBPATUMOEC MPH JaH-
HBIX YCIIOBHSIX OOCTOSITEIBCTBO.

Takum 00pa3zoM, Mepoil CeMEeHHO-TIPaBOBON OTBETCTBEHHOCTH IPH Ha-
PYUICHUW JTHYHBIX HEMMYIIECTBCHHBIX MPaB YYACTHUKOB CEMEHWHBIX MPaBO-
OTHOIICHUN SBISACTCS MPECCUCHHUE NICHCTBUH, HAPYIIAIOIIUX CyObEKTHBHBIC
MpaBa JIMIAa WM CO3NAIONIMX YIpo3y WX HapyiueHus. J[ns mpaBoHapyie-
HUH, MOCSTAIOIAX HA UMYIICCTBCHHBIC TPABOOTHOIICHUS B CEMbE, B 3aKOHE
MPEIyCMOTPEHBI UMYIIICCTBCHHBIC CAHKIIHU.
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VK 347.51
C.1I1. Ilpomacosuykuii

MPAXXOAHCKO-NMPABOBAA OTBETCTBEHHOCTb
KAK OBA3AHHOCTb NPETEPMEBAHUA

[IpaBoBast 0053aHHOCTH TPETEPIICBAHMUS O3HAYACT YCIOBHYIO IOpPHIMYC-
CKYI0 HEO0OXOJJMMOCTh HE3aBHCHMO OT BOJIM O0SI3aHHOTO JIMIIA ONPE/eICHHO-
TO U3MEHEHHSI COCTOSIHUSL.

Ee conmeprkaHne He CBOIUTCS K IEPEKHMBAHUIO, XOTS BBIPAKEHHE «005-
3aHHOCTbH INPETEpIEeBaTh» Ha TAaKyI0 MBICIIb HAaBOIHUT. JTa 00S3aHHOCTH HE
UCIIOJHSETCS,  OCYIIECTBIseTCs. Ee Henb3st HapyInuTh, IOTOMY OHa HE TOXK-
JICCTBEHHA 3aIlpeTy.

HesaBrcuMocTh 0053aHHOCTH ITPETEPIICBAHUS OT BOJIH 005 3aHHOTO JIHIA
HE JIMIIAET €€ CIIOCOOHOCTH K PEryJIMpOBaHUIO BOJIEBOIO NoBeaeHMst. JIuio,
NIPUHKAMAS U 0CO3HABasi TAKYIO 00S3aHHOCTH, OyaeT BecTH cebst cooOpa3HO
BO3MOYKHOCTH ¥ BEPOSITHOCTH HACTYIUICHUS (DaKTOB, MPUBOJSIIKX €€ B JACH-
CTBHE.

OO0s13aHHOCTH TIPETEPIICBAHUS TO3BOJISIET OOBSICHUTH (DEHOMEH Ipa-
JTAHCKO-TIPaBOBOM OTBETCTBEHHOCTH, [aBHO BBI3BIBAIOIINN HCKYCCHH B
IOPUIMYECKON HayKe.

[To muenuto O.C. Mo de, OTBETCTBEHHOCTH B I'Pa’kAaHCKOM IPABE SBIIS-
eTcsl CaHKIMeH 3a HapylIeHHe IPaXJaHCKHX 3aKOHOB, 00ECIIeUeHHOI yoex-
JICHUEM W TOCYIapCTBEHHBIM NMPUHYKAESHHEM WIIM €ro BO3MOXKHOCTBI0. OHa
YCTaHaBJIMBACT OTPULIATEIILHBIC MTOCIIEICTBUS JUIS IPAaBOHAPYLINTENS U Ha-
IIpaBJieHa Ha BOCCTAHOBJICHNE HApYIICHHBIX OTHOLICHUH. «IMyIiecTBeHHas
OTBETCTBEHHOCTH, — cuutaetT H.C. MaJjeus, — 9To npaBOOTHOLICHHE, BO3HH-
Karollee 13 HapylleHHs: 00sI3aHHOCTH, ...BbIpakaroleecs B (popMe HEBBITO/I-
HBIX JJIsl TPaBOHAPYLIUTENA. .. IMYIIECTBEHHBIX OCJISICTBII, HACTYTUICHUE
KOTOPBIX 00ECIEeUNBAETCS BO3MOXKHOCTBIO TOCYIAPCTBEHHOTO NPHUHYKJIe-
nus». Ha B3nsin B.I1. I'pubanoBa, «rpax/1aHCKO-TIpaBoOBast OTBETCTBEHHOCTh
€CTh TaKO€ BO3JIOKCHHE HEBBITOJHBIX HMMYIIECTBEHHBIX MOCIEICTBUN Ha
HapyLINTENs TPaKAAHCKHUX NIPaB U 00s3aHHOCTEH, KOTOpOE CBS3aHO C IpH-
MeHeHneM caHkimi». [lo muernmio C.H. Bparycs, «opuamdeckas oTBeT-
CTBEHHOCTb — 3TO HCIIOJIHEHHE OOS3aHHOCTH Ha OCHOBE TOCYAapCTBEHHOTO
WY IPUPABHEHHOTO K HEMY OOLIECTBEHHOTO IIPHHYXACHHsD». «OTBETCTBEH-
HOCTb, — T0OABJISIET OH, — 3TO HE 0053aHHOCTH MPETEPIIEBAHNUS OCIEACTBHH,
MIPOUCTEKAIOIINX U3 IPAaBOHAPYIICHHS, @ CAMOE HX ITPETepIIeBaHNe B COCTOS-
HHUHM TPUHYXJICHNUS] HE3aBUCHMO OT TOTO, KaKue MOCJIECTBUS HACTYNAloT —
Oyab TO MCIOIHEHHE HOBBIX 00S3aHHOCTEH, MOPaKAIOIIMX UMYICCTBEHHbIC
U JIMuHbIe Oyara 00s3aHHOTO JIMIA, WM TOJILKO WCIIOJHEHHE paHee Cyllle-
CTBOBABIIIEH OOSI3aHHOCTHY.
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HasBannast nmpoGiiema He ocraercsi 0€3 Hay4HOro BHUMAHUSI UBHIIMCTOB
1 TEOPETHUKOB IIpaBa HAIIETO BPEMEHH, O YEM CBHIETENIBCTBYIOT TOKTOP-
CKHE TUCCepTalnu MOoCIeaHuX aecatmietnil. Tak, B.A. Xoxnos onpenenser
IPa’kAaHCKO-IIPABOBYIO OTBETCTBEHHOCTH KaK «0c000€ ITPaBOBOE COCTOSHUE,
BO3HMKAIOIIEE B PE3y/IbTaTe HAPYLICHUS MPaB yYaCTHUKOB T'PAXXKIAHCKUX
MIPAaBOOTHOIIEHUN U XapaKTepHu3yrolleecs OpUINYECKOH BO3MOXHOCTBIO
o0ecIieunTh BOCCTAHOBIICHNE ATUX IIPAB C ITOMOIIBIO CIIEIHAIBHBIX CAHK-
IUH...». A.A. JIyKbsSHIIEB TIPECTABISIET €€ Yepe3 BOSHUKHOBEHHE W Pealu-
3anuio TpeOoBaHMs KpeauTopa (OTEPIIEBIIEro) Ha MpeAMeT IPUMEHEHUS K
MIPaBOHAPYIINTEIIO MEp, UMEIOLINX IIETbI0 BOCCTAHOBICHUE YTPAue€HHOTO
KPEAUTOPOM (IIOTEPIIEBIINM) IPaXKIaHCKOTO OJiara 0o MOoJy4YeHHEe UM KOM-
TIEHCAIlNK 32 yTpary (yMeHbleHue) 3toro Oiara. C Touku 3penus J.A. Jlu-
MTUHCKOTO, «IOPHMYECKas OTBETCTBEHHOCTh — 3TO HOPMATHBHAsI, TAPAHTH-
poBaHHas ¥ 00ecrie4eHHas TOCYIapCTBEHHBIM IIPHHYKICHUEM, YOCKICHUEM
WM TIOOLIPEHNEM IOpHINUEeCcKast 00s3aHHOCTh 1O COOIIONEHHIO M NCTIONTHE-
HUIO TpeOOBaHUII HOPM IpaBa, pealu3yIoOIIasics B IPAaBOMEPHOM IIOBEJC-
HUM CyOBEKTOB, 0JJ00PSIEMOM MIIM TTOOIIPSIEMOM TOCYAapCcTBOM, a B Cliydae
ee HapylIeHust — 00s3aHHOCTh NPABOHAPYIIUTEIISI TIPETEPIIETh OCYXKICHHE,
OTpaHUYEHHUE TPaB UMYIIIECTBEHHOTO WM JIUYHOTO HEUMYIIIECTBEHHOTO Xa-
paxrtepa 1 ux peanuzanys». [.A. [IpokornoBry BUIUT B HEH crieruduieckyro
00s13aHHOCTH MPABOHAPYIINTENS IPETEPIeBaTh JUIICHHUS JINIHOTO WA Ma-
TEpUATBHOTO XapaKTepa 3a COBEPIICHHOE NTPaBOHAPYIIIEHHE B COOTBETCTBUU
C CaHKIMEl HapylIeHHOI HOPMBI IIpaBa.

AHanu3 3aKOHONATENbCTBA IIOKAa3bIBAET, YTO B OCHOBE TIPAKAAHCKO-
MIPaBOBOM OTBETCTBEHHOCTHU BCETZA JIEXKHUT HEHCIIONHEHHE (HEeHaAJIexKalee
HCIIONTHEHHE) 00s13aTeNbCTBA, IPUUMHEHNE BPEIa, MHOE TPaXKIaHCKOE ITPaBO-
HapyuieHre. OHO BbI3bIBACT 00S3aHHOCTh HAPYLIMTENS] BO3MECTUTH YOBITKH
(Bpen), yIUIaTUTh HEYCTOWKY MJIM TIPOLIEHTHI, a TAKXKe JPyrHe I0puandecKne
MOCTIENCTBHUS. B COOTBETCTBUY C MPUHINTIOM 00ECIICUEHNST BOCCTAHOBICHUS
HapyLIEHHBIX MpaB, X peaju3alys HalpapjieHa Ha BOCCTAHOBICHHE Hapy-
LIEHHBIX TPaB KPEAUTOPA (TOTEPIEBIIETO).

C coBepieHHEM IPaKJAHCKOTO IPABOHAPYIIEHHUS U3MEHSIETCS HE TOJIBKO
IIPaBOBOE COCTOSHME HApyIIUTENs (BO3HUKAET 00S3aHHOCTH IPEIOCTABUTh
KpenuTopy (MOTEpIIeBIIEMY) JACHBIH), HO W MMYIIECTBEHHOE (TIOSBIISCTCS
JEHEXHBIN 1oiT). Pasymeercs, HapyIIUTeIb 3TOrO HE XKeJaeT: UCIOTHEHNE
00s13aHHOCTH (OCYIIECTBIICHUE JI0JITa) MPHUBEIET K YMEHBUICHHIO KOJINYe-
CTBa JIeHer 0e3 KaKoro-I1m00 BCTPEYHOTO yAOBIETBOpeHNUs. Jlokas3as orpee-
JICHHBIE 00CTOSITEIbCTBA (OTCYTCTBUE BUHBI, HEIIPEOAOIMMYIO CHILY H T. 11.),
MOKHO M30€KaTh MCIIOIHEHHS YIIOMSHYTOH 0053aHHOCTH, HO €€ BO3HUKHO-
BEHHE OT BOJIM HAPYIINUTENSI HE 3aBUCHT.

89



CrnenoBaTenbHO, IPaX1aHCKO-IIPaBOBasi OTBETCTBEHHOCTh €CTh OCHOBAH-
HO€ Ha Ipa’kJJaHCKOM IIPaBOHAPYIIEHUH U HE3aBUCUMOE OT BOJIHM HapyIINUTeNs
HEraTUBHOE M3MEHEHHE €ro IPUINUYECKOro (MMYIIECTBEHHOI0) COCTOSHMUS,
BBIpaKaroleecs: B BOSHUKHOBEHUH 00S3aHHOCTH, UCIIOJTHEHHE KOTOPOIl Ha-
MIPaBJICHO Ha BOCCTAHOBJIEHUE HApPYIICHHBIX IIPaB KPEAUTOpa (OoTepIeBIIe-
r0). 3HaUUT, OTBETCTBEHHOCTh B TPAXKIAHCKOM IpaBe, BIIPOUEM, KaK JIt00ast
IOpUMYECKask OTBETCTBEHHOCTh, COCTOUT B OCYILECTBICHHH O0S3aHHOCTH
rpeTepreBanysi, 00yCIOBICHHOM PaBOHAPYIIEHHEM I0PUANYECKONH HE00X0-
JMMOCTH HE3aBUCHMOTO OT BOJIM OOSI3aHHOTO JIMIIA ONPEICJIEHHOTO H3MEHe-
HUS €T0 COCTOSTHHUSL.

MBI onpenenii OTBETCTBEHHOCTh 32 COBEPILEHHOE (ITPOILIOE) MTPaBo-
HapylleHHe, HO «IOpUIuYecKas OTBETCTBEHHOCTb. .., — numiet J[. A. JIunun-
CKHi, — €lMHa U BKIIIOYAeT B ce0s KaK OTBETCTBEHHOCTH 3a Oyiyliee rmose-
JieHue (MO3UTHBHYIO, JOOPOBOJIBHYIO), TAK U OTBETCTBEHHOCTH 32 MPOLLIOE
IIPOTUBONPABHOE ITOBE/ICHHE (HETaTUBHYIO, TOCYAapCTBEHHO-TIPHHYINTEb-
HYIO OTBETCTBEHHOCTH)». TakuM 00pa3oM, ee MOXKHO IIPEJCTaBUTh B BUJIE
00s13aHHOCTH TNpeTepreBanus (IO3UTUBHON oTBeTcTBeHHOCTH). C coBepiire-
HUEM IIpaBOHApPYUIEHUs (OCYIIECTBICHHEM OOSI3aHHOCTH IpETEpIIeBAHMS)
OHAa CTAaHOBUTCS HETaTUBHOM.

VK 347.6
T.H. Ilynvko
QAOrOBOPHOE PErYNIMPOBAHWUE CEMEWHbIX MPABOOTHOLLEHUIA

OTHOIIEHNUST B CEMBE MCXKIY €€ YJICHAaMH B CHJIYy HX JIMYHO-IOBEpH-
TCJIBHOT'O XapaKTE€pa OTHOCATCA K YUCIY TaKHuX, 1€ CymCCTBCHHO OTpaHU-
YHBAETCS IPUMEHEHHE HOpM MpaBa. OHM OMpPEeSIOTCS TNIaBHBIM 00pa3oM
HC 3aKOHOM, a HPaBCTBEHHBIMH, MOPAJIbHBIMHU IIpaBHUJIaMU. I/I3L[aBa${ CO0T-
BETCTBYIOIIIME 3aKOHBI, TOCYAaPCTBO CTPEMHUTCA 110 BO3SMOKHOCTH HE BMEIIIH-
BaThCia B CyFy60 JIMYHBIC OTHOIICHUA T'paKJaH, OrpaHNYUBAACh YCTaHOBJIC-
HHEM JIMIIb TAKUX 00513aTeIbHBIX TPaBUI (HOPM), KOTOPbIE HEOOXOIUMBI JJIs
YKPEIJICHUSA CEMBbU, OCYHICCTBIICHUSA 1 3alIUTHI IIPAaB U 3aKOHHBIX UHTCPECOB
ee wieHoB. CrpaBelyIMBON U COBPEMEHHON OCTAaeTCsl M TMO3MIIMS KJIaCCHUKa
pycckoii uBmuctuku [.O. llleprieHeBnya, KOTOpbIi oTMevan, 4To (HU3u-
YEeCKHUIl M HPAaBCTBEHHBIN CKJIaJ CEMBH CO3JA€TCS IOMUMO TIPaBa, BBEJCHUE
IOpUAUYCCKOIo 3JIEMCHTA B JIMYHBIC OTHOWICHUA YJICHOB CEMbH IMPCIACTAB-
JIAETCsl HE BCErla ydauyHbIM U Yallle BCEr0 HE JOCTUIaeT cBoed uenu. Tem
Ooutblliee 3HaYEHHE JUIS TPaK/IaH IIPHOOpETaeT BO3ZMOKHOCTD YPEryIMpOBaTh
BHYTPUCEMEHHBIE OTHOLIEHUS 10 CBOEMY YCMOTPEHUIO, 3aKJIFOUUB COOTBET-
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ctBytomuii morosop. Koxekce Pecryonmuku benapyce o 6pake u cembe (KobC)
MIPEI0CTaBIISIET [IPaBa yyacTHUKaM CEMEHHBIX OTHOILICHMH 3aKitoyarsh bpau-
HBII ntoroBop, CoramnieHue 00 ymiare ajJuMEHTOB, JIOTOBOP CYppPOraTHOrO
MarepuHcTBa, CoramieHue o IeTaX U 00 UMYILECTBE.

BBezeH1e JTOroBOPHOTO pEryinnpoBaHusi OpayHO-CEMEHHBIX MPABOOTHO-
LIEHUH, 0€3yCI0BHO, YKa3bIBaeT HA PACIIMPEHNE TPAHUILL TUCTIO3UTHBHOCTH
B ceMeiHOM npaBe. BmecTe ¢ TeM cieyeT OTMETHTh IIaBHYI0 0COOEHHOCTh
JIOTOBOPOB B CEMEHHOM IIpaBe — HEIOIyCTUMOCTD YXYAIICHUS MOJOKEHHUS
yuacTHHKOB COIVIallIeHus! WM IPYTHUX JIUIL, B YACTH IIPaB ¥ FapaHTHH, ITpea-
YCMOTPEHHBIX 3aKOHOJATEILCTBOM O OpaKke U CeMbe.

JloroBopHasi cBOOO/a OrpaHUYUBAETCS, B YaCTHOCTH, yCTAHOBJICHHBIM
3aKOHO/IaTEIbCTBOM Pa3MEPOM aJIMMEHTOB Ha HECOBEPIICHHOJIETHUX AETeH,
OCHOBaHMSIMHU BO3HMKHOBEHHMSI IIPaBa Ha COAEP)KaHWE HYKIAIONIUXCs B O-
MOIIY HETPYAOCIHOCOOHBIX COBEPLICHHOJETHUX JeTeld M cynpyros. Tak,
ct. 103* KobC npeaycMaTpuBaeT CrieliuaibHOe OCHOBAHHE JIJIsl IPU3HAHUS
Cornamenust 00 yruiare ajJMMEHTOB HelelcTBUTeNbHBIM. CorvanieHue Mo-
JKET OBITh OCIIOPEHO, €CIIN COEPIKAIIMECs: B HEM YCIIOBHUS IIPEIOCTABICHHUS
COZIEp)KaHUsI HECOBEPIIEHHOJIETHEMY PEOCHKY M (WJIM) HY)KIaloLeMycsl B
MIOMOIIY HETPYAOCIIOCOOHOMY COBEPLICHHOJIETHEMY PEOCHKY CYIIECTBEHHO
HapyUIAIOT WX MpaBa U 3aKOHHBIE HHTEPECHl HA MOMEHT 3akioueHus Coria-
LIEHUsI, B TOM YHUCIIE B Cilydyae HecOONIO/IeHNsT TpeOOBaHUil 0 pa3mepe aju-
MEHTOB Ha HECOBEPIIEHHOJIETHUX JleTel, ycTaHoBIeHHbIX 4.l cT. 92 KobC.
BpauHblii 1OroBOp TakKe HE JODKEH COJEpIKaTh YCIIOBHM, KOTOPBIE CTaBST
OJIHOTO U3 CYIPYI'OB B KpaiiHe HeOIaronpusITHOE MOJIOKEHUE MM ITPOTUBO-
peyar OCHOBHBIM HayajaM CEMEHHOTO 3aKOHOAATEIbCTBA, a TAKKEe Hapylla-
10T IpaBa M 3aKoHHBbIE MHTepechl Apyrux jiul (4. 7 ct. 13 KobC). Jlanusie
OIpaHUYEHUSI SIBIISIIOTCS, 110 HAIlleMy MHEHHIO, JOCTaTOYHO CYIIECTBEHHBIMHU
JUISL pETYIIMPOBaHMsI UMYILECTBEHHBIX TPABOOTHOLICHUH CYIIPYTOB.

Takum 00pa3oM, MO’KHO TOBOPUTH TOJILKO 00 OTHOCHUTEIBHOW JHCIIO3HU-
THUBHOCTH, YTO B IEPBYIO Ouepe/b 00yCIOBICHO HEPaBEHCTBOM CyOBEKTOB
CeMEHHBIX OTHOUICHUH 1 33aJ1auaMH CEMEHHOTO0 1paBa, TAaKMMH KaK yYKperuie-
HHUE CEMBbH KaK €CTECTBEHHOW M OCHOBHOM sIU€HKH 001IecTBa, IPHOPUTETHAS
OXpaHa M 3alllUTa IpaB peOeHKa, OXpaHa MaTepUHCTBA U OTIIOBCTBA.

Bpauno-cemeiinoe 3akoHonarenbcTBO PecryOnmuku benapych 3akpernis-
eT psiJ APYTUX 0COOEHHOCTEH CeMEHO-IIPaBOBOTO JIOrOBOpa IO IPEIMETY,
(dopme, cyObeKTHOMY cocTaBy. B niepByro ouepeapb 3TO JIMYHbIH, Oe3BO3Me31-
HBIH XapakTep Joroopa. VICkiltoueHne coCTaBiseT JIOrOBOP CYppOraTHOro
MaTepuHCTBA, KOTOPBII MOXKET 3aKJIF0YaThCsl Ha BO3ME3/IHON OCHOBE.

Bmecre ¢ TeM 110 GOJIBIIMHCTBY CEMEIHO-TIPABOBBIX JOTOBOPOB TAKUE BO-
MIPOCHI, KaK MOPSJOK 3aKJIFOYEHHs W MCHOJIHEHHs J0TOBOPA, OCHOBAHUS H3-
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MEHEHUsI, PACTOP KEHMs, IPU3HAHKUE JOr0BOpa HEIeHCTBUTENBHBIM U IOCTE -
CTBHS TaKHMX aKTOB, KaK MPABUJIO, CIEIHAIBFHO HE YPETYIHPOBAHBI U pa3pe-
mIaroTes 1o mpaBmiaM [ paxnanckoro konekca Pecyonuku bemapyces (I'K) o
3aKJIFOYEHUH, U3MEHEHUU U PACTOPKEHUH I'Pa’kAaHCKO-IIPABOBBIX TOTOBOPOB,
WCTIOTHEHUH 00s13aTeNbCTB, IPU3HAHNH CAETIOK HeACHCTBUTEIHHBIMHU.

Bonee neranbHOE 3aKkperseHHEe CHELUANbHBIX OCHOBAHUN H3MEHEHUS,
pacTop)KeHUs. W MPHU3HAHUSA JOTOBOPA HENEHCTBUTENBHBIM IO3BOJIMIIO OBI
YCTPaHHUTH DS HEAOCTATKOB TUCTIO3UTHBHOTO PETYIHUPOBAHUS CEMEHHBIX
otHomeHui. Takux, HanpuMep, KaK HEONPEAEICHHOCTh B Cllydyae, Korjaa B
TpoIecce MCIOTHEeHNsT bpadHoro 1oroBopa ofHa W3 CTOPOH MOCTaBJICHA B
KpaifHe HeOIaronpusTHOE IMOJI0KEHUE. 31IECh He SICHO, TPU3HABaTh 1 bpad-
HBII1 JIOrOBOP HEJCWCTBUTEILHBIM JIH0OO pacToprarh WM U3MEHSTh €r0 B CBSI-
37 C CYyIIECTBEHHO M3MEHUBIINMHUCS obcTosTenscTBaMu (cT. 421 T'K).

Takum 00pa3om, MOXKHO CZI€IaTh BBIBOJ, YTO BEIECHHE JOTOBOPHOTO pe-
TYIMpOBaHUs B OpauHO-ceMeliHOe 3aKkoHoaTeNbeTBO Pecnyonuku benapych
MIPOBOIIIIOCH TIOCTe0BaTeNbHO 1 ocTeneHHo. KobC npemocTasnseT mpasa
y4acTHHMKaM CEMEWHBIX OTHOIIeHWH 3akitouaTh bpaunwiii qoroop, Corna-
mieHre o0 yrmiare aluMeHTOB, JI0TOBOpP CyppOTaTHOTO MaTepuHCTBa, Corma-
IICHUE O ICTSIX U 00 UMYIIEeCTBE.

VIK 347.451.4 +332.856 +347.214.2
H.HU. Pyooeuu, A.A. Monakoe

OCOBEHHOCTW OMPEAENEHNA CTATYCA PUINITEPA:
CPABHUTENbHO-NPABOBOW AHANN3

B mocnennue rojibl HAOMIOMAETCS CTPEMHUTENILHOE Pa3BUTHE 3aKOHO/A-
TENLCTBA, PETYIUPYIOIIET0 OTHOIIEHHUS, CBA3AHHbIE C peau3alliell mpaB u
3aKOHHBIX MHTEPECOB 0EIOPYCCKUX TPaXKIaH B COLUATBLHO-DKOHOMHYECKON
chepe. Ocoboe MeCTo cpeiu YKa3aHHBIX MIPaB 3aHUMAET MPAaBO Ha KUIIUIIIE,
KOTOpOE TMPEILYyCMOTPEHO KaK MEXIYHAPOIHBIMH YHHBEPCATBHBIMH TOKY-
MEHTaMH, TaK W HAIIMOHAJIBHBIM 3aKOHOIATETBCTBOM M PEATH3AITHS KOTOPO-
TO OKa3bIBaeT OJATONPHUSTHOE BO3ICHCTBHE HE TOJIBKO HA YCIOBHS YKU3HH
U 3JI0POBbBsI TPAXKJIAH, HO M 00ECIEYMBACT YCTOWIMBOE (PYHKIIMOHUPOBAHKE
U pa3BUTHE OOIIECTBEHHBIX U FOCYAAPCTBEHHBIX HHCTUTYTOB. IMIUIeMeHTa-
US| YHUBEPCAIBHBIX CTAHIAPTOB B YKa3aHHOM c(hepe NesTeTbHOCTH B 3aK0-
HomatenbeTBO Pecrybmuiku benapych 00ycioBiiIa HEOOXOMMMOCTh aHATH3a
TOJI0KEHUHN MEXKIYHAPOOHBIX JOTOBOPOB, 3aKIIHOYAa€MbIX HAIIUM Tocydap-
CTBOM B TIEJISAX peau3aIiii MEKTyHAPOIHBIX 00sI3aTebCTB.

Pa3BuTHE pBIHKA PHAITEPCKHUX YCIYT, MO3BOJSIOIIETO ONTHMHU3HPOBATH
SKOHOMHYECKHE OTHOIICHHS B KHIIHIITHOM cepe, BIACTCS OTHUM U3 TIEPCIIeK-
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THBHBIX HAaIllPaBJICHUH roCy/1apCTBEHHOW MOJIMTHKY Ha COBpeMEHHOM 3Tane. Ha
MIPAaBOMEPHOCTH OCYIIECTBIICHUSI PUANITEPCKON JesitenbHOCTH B PeciryOnuke
Benapycs, a Taroke npeceyeHns: HapyLIEHU 3aKOHOAATENIBLCTBA O PUNITEPCKOM
JIEATEIFHOCTH CYILECTBEHHOE 3HAYCHHE UMEET TOYHOE 3aKpEIUICHIE B HOpMa-
THBHBIX NIPABOBBIX aKTaX TAKHUX MOHITHH, KAK «PHUAIITEP), «PUAITEPCKast Jiesi-
TEMBHOCTBY, «pHUANTepcKas yciayray. Ocolyro 3HaYMMOCTh i PecyOmmkn
Benapych nproOperaer yHU(DUKAIMS JAHHBIX TOHSATHI B CBETE IIPOUCXOSAIINX
MHTETPALMOHHBIX [IPOIIECCOB Ha MMOCTCOBETCKOM IIPOCTPAHCTBE.

Hecmotpst Ha HEKOTOpBIE TPOOIEMBI UCIIONB30BAHUS JaHHBIX TEPMHUHOB,
B0 Bcex crpanax CHI™ 6e3 nckimtoueHus U B OOJIBIIMHCTBE TOCYAAPCTB MUPa
TIOHATHS «PUIITEPY U KPUAIITEPCKHUE YCIyTH» HETMOCPEICTBEHHO CBS3aHBI C
HEJIBI)KUMOCTBIO. PBIHOK PHAJITEPCKUX YCIYT BBICTYNACT HEOTHEMIIEMBIM
9JIEMEHTOM PBIHKA HEJIBUKUMOCTH, CIIOCOOCTBYET IMOBBILICHUIO ero AP dek-
THUBHOCTHU (pyHKIIMOHUPOBAHMS.

CerozHsi ofHOW M3 3HAYMMBIX NPOOJIEM B O0JACTH TOCYAapPCTBEHHOTO
PEryIMpPOBAHUS PUAITEPCKON JAEATEIbHOCTH SBISETCS OTCYTCTBUE €IUHCTBA
TIOHATHS «PUAITEP» U 3aKIIaBIBAEMOr0 B HETO CMBICIIA PA3TMYHBIMU aKTaM1
3akoHozaTenbeTBa. [IpaBoBast HeoNpeneaeHHOCTh YKa3aHHOW I0pHMYECKON
KaTeropuy IOPOXKIAET HAa MNPAKTHKE HEI0O0POCOBECTHYIO KOHKYPEHIIHIO,
YTO, B CBOIO O4Yepe/lb, CHIKACT AP(PEKTUBHOCT HE TOJIBKO rOCYIapCTBEHHO-
YIIPABJIEHYECKOIO BO3IECUCTBUS, HO U JACSITEIbHOCTH PEANPUHUMATEIbCKUX
CTPYKTYp Ha PbIHKE HEABMXMMOCTH, OTPAHNUNBACT IOPUINIECKUE BO3MOXK-
HOCTH 3aIIUTHI PaB U 3aKOHHBIX WHTEPECOB J00POCOBECTHBIX YYACTHUKOB
PBIHKA PUDJIITEPCKUX YCIIYT.

Punnrep — npodeccnoHanbHbIN TOCPEJHNK, COBEPIIAIOIINHA OTEepaIiy ¢
HEJIBI)KUMOCTBI0. benopycckuil 3akoHoaaTe b pasrpaHu4Imil MOHSATHS «PH-
NTEP» U «PUINTEPCKAsk OPraHU3alNsD», HAIEIUB UX Pa3IMYHBIM MPAaBOBBIM
COZIEPXKAHUEM, OIPEEIINB, YTO PUIITEP MOXKET 3aHUMAThCS PUAITEPCKOI
JIeSITENIbHOCTBIO TOJIBKO B HITAaT€ KOMMEpUECKOi opraHuzanuu. PaboTHuka-
MH PHUIJITEPCKUX OPTaHMW3aIMH, HEIOCPEACTBCHHO OKA3bIBAIOUINMH PHAII-
TEPCKHUE YCIYTH, BBICTYIAIOT CIICIUAIIUCTHI [T0 PHUAITEPCKOH ESITEIILHOCTH,
HPOLIEIIIHE aTTeCTaINI0, — PHANITEP (PAOOTHUK PHAITEPCKON OpraHn3allty,
MMEIOLINH CBUAETEIBCTBO 00 aTTecTalMy PUANITEPa, BBIAAHHOE B YCTAHOB-
JICHHOM 3aKOHOJIaTEJILCTBOM IOPSIJIKE, M OKa3bIBAIOLIMI OT MMEHU JTOH pH-
ANTEPCKON OpPraHM3aliu BCE PUAITEPCKUE YCIYTH) U areHT 110 OIepanusM ¢
HEJIBI)KUMOCTBIO (paOOTHHK PUANTEPCKON OpraHu3aliy, He UMEIONIHIA CBH-
JIeTeJILCTBA 00 aTTeCTalluy PUAJITEPa, OKAa3bIBAIOIINI OT HMEHHU 3TOH pUAII-
TEPCKOM OpraHU3aIiy OTACIbHbBIC PUAITEPCKUE YCIYTN).

Heckonbko MHast cuTyarysi, CBi3aHHask C OIPEIEIICHUEM «PUAJITEP» U €ro
NPaBOBOIO CTaTyca, CIIOKUIIACH B CTPaHax, ¢ kotopbiMu Pecriyonuka benapych
MOAACPKUBACT TPAJUITUOHHO 6J'II/I3KI/IC OKOHOMHYECCKHE OTHOLICHMUS.
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B oTedyecTBEHHOM 3aKOHOJATENILCTBE JIMO0 B NMPOEKTAX 3aKOHOB O PUII-
TepcKoii esitenbHocTH OombirHCeTBa cTpad CHI pasperieHo ocymmecTBisITh
PHNITEPCKYIO AEATEIBHOCTh KaK (PU3NUECKUM JIMLAM — PUAJITEPaM, 3aperu-
CTPUPOBAHHBIM B YCTAHOBJIEHHOM MOPSAIKE U UMEIOLIUM COOTBETCTBYIOIIYIO
KBaIM(UKALUIO, TAK M FOPHIMUYECKIM JIMLAM — PHAIITEPCKUM OPTaHHU3aLHSIM.
Tak, B Poccuiickoit @enepanuu «puaITop — CyObeKT IpeIIPUHIMATEIHCKON
JeSITEIbHOCTH — IOPUANYECKOE U0 WIKM UHIAUBUYaTIbHbIN MpeArnpuHuMa-
TeJlb, OCYLIECTBISAIONINE PUIITOPCKYIO AEATEIBHOCTDY.

B 3akone PecryOonuku Y30exucran «O pHIITEPCKOH JIESTEIBHOCTH»
2010 r. Xo34HCTBEHHAass KOMIETEHIUsSI YYaCTHUKA PUAITEPCKON AEATENbHO-
CTH OHpeNesieTcss B 3aBUCHMOCTH OT OpraHW3allMOHHO-TIPaBOBOM (hopMbl
OCYILECTBIEHUS MPEANPUHUMATENIBCKON JAeATeNbHOCTU. Tak, puiITepoM
SIBIISIETCS (PU3MUECKOE JIUIIO, OCYIIECTBIISIONIEE HHMBUAYIbHYIO IPEIIPH-
HUMATEJIbCKYIO JIESATEIbHOCTh, UMEIolIee KBaTH(DUKAMOHHBIN cepTuduKar
1 JTMLEH3MI0. JINIIeH3ust BBIJaeTCsl TOJIBKO Ha OKa3aHue NH(POPMALMOHHBIX 1
KOHCYJBTAllUOHHBIX YCIIyT Ha PhIHKE HEJBHKUMOCTH.

B coorBercTBUM C 3akoHoAaTenbcTBOM KbIprbizckoit PecnyOnuku «pu-
ATOP — 3TO (PU3HYECKOe (MHIMBHYIbHBIN IPEANPUHUMATEIIb) WIH IOPH-
Jaudeckoe Juo (pudaropekas (upma), obnagaroniee JIMIEH3UeH Ha IpaBo
OCYILECTBIIEHUS PUITOPCKOM 1E€ATEILHOCTH.

Uro KacaeTcsl MPAKTUKU BBICOKOPA3BUTBIX €BPOINEHCKUX TOCYJapCTB B
yKa3aHHOH cdepe, To B KaKIoW cTpaHe padoTa CICIHAINCTA 110 HEIBHKH-
MOCTH MMEET CBOIO crienn@uKy. 3akoHOIaTellb, Kak MpaBUiIo, HE paccMma-
TPUBAET OpPraHW3allMOHHO-TIIPaBOBYI0 GopMy NPO(ECCHOHANIBHOTO CyObeKTa
PBIHKA PUAITEPCKUX YCIYT B KAUECTBE YCIOBHSI BOBMOXKHOCTH OCYIIECTBIIE-
HUSL pURATEPCKON AedarenbHOoCTH. OCHOBaHUEM JOMYCKa K OCYIIECTBICHUIO
PUNITEPCKOH AEATEILHOCTH B OCHOBHOM BBICTYIAIOT MPO(ECCHOHAIBHBIC
Ka4yeCcTBa HEMOCPEICTBEHHOIO UCTIOIHUTENS PUIITEPCKON yCIIyTH.

B 3akmirouenue, omnpesenss CTaTyc OCHOBHOTO yYaCTHHMKA PbIHKA PUAII-
TEPCKUX YCIYT, MO)KHO CKa3aTh O HEOAHO3HAYHOCTH MOJIXOJO0B IOCYIapCTB
B ONpPEJIENICHNHU ero OpraHu3alMOHHO-ITPaBOBOH GopMbl U npodeccronab-
HOTO cTaTyca. B 3aBUCMMOCTH OT MOUTUYECKON U SKOHOMHUYECKOH KOHBIOH-
KTYypBl, a TaKoKe IeNieil ¥ 3a/1au COOTBETCTBYIOIIEr0 TOCyAapCTBa Pa3InyaoT
cienyrone (OpMbI OCYIIECTBIICHHUSI PUDITEPCKOI JIEATEIBHOCTH: paspe-
IaeTCs OCYIIECTBIIATh PUAITEPCKYIO IESATEIBHOCT KaK (PU3NUECKUM, TaK U
IOPUANYECKHUM JIMIAM; Pa3peIlaeTcsl OCYIECTBIATh PUAIITEPCKYIO JeSTeNb-
HOCTb TOJIBKO IOPUINYECKHUM JIUIaM (PUIITEPBI, ATTECTOBAHHBIE CHEIUAIIH-
CTBl — UCKIIIOYUTEILHO HAaeMHbIe PaOOTHHKHM PUAITEPCKON OpraHU3aliH);
pasperaeTcsi OCyIECTBISTh PUMITEPCKYIO JEITELHOCTD Kak (pru3ndeckum,
TaK ¥ IOPUIUYECKUM JIMIaM, HO UIMEETCsl pa3rpaHUuYE€HUE KOMIIETEHIUY B 3a-
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BHCHMOCTH OT BUja puaJiTepckoid ycimyru. Kak npasuiio, pusnueckue una
OIPaHWYMBAIOTCSl B KOMIIETCHIIMM Ha COBEPIICHUE ONPEEICHHBIX PUAJITEP-
CKHUX YCIJIYT (HarmpuMmep, CBS3aHHBIX C OTYYXKIECHHEM OObEKTa HEIBHKUMO-
CTH) B CHJIy BBICOKOH CTOMMOCTH OOBEKTOB HEJIBUKUMOCTH U BBICOKHX PH-
CKOB JUIsl Y4aCTHUKOB CIICIIKH.

B eBpomnelickux cTpaHax Ha JOMYCK K OCYLIECTBICHHIO PHAITEPCKON
JIeITeIbHOCTH OpraHn3allMOHHO-TIpaBoBast (opMa cyObeKTa IpeInpruHIMa-
TEJILCTBA POJIM HE UTPAET: TNIABHOE YCIIOBHE — MTPOECCUOHAIIM3M U ITOPSII0Y-
HOCTb, @ B HEKOTOPBIX CIIy4asX — WICHCTBO B CHELUAIN3UPOBAHHOW CaMo-
peryJmpyemMoii opraHu3anum.

C yuerom npoBoaumoii B PecrryOnuke benapych nubepanuzanny 9K0HO-
MHYECKUX OTHOMIEHHH B chpepe HEIBIKUMOCTH, a TAKKe YCHICHUEM MHTE-
IPalOHHBIX MPOIIECCOB HA MOCTCOBETCKOM ITPOCTPAHCTBE, LENeCO00pa3Ho
ObUTO OBl BBIPAOOTATh CAMHBIN MMOIXOJ] K ONPEICIICHUIO IPABOBOTO CTaTyca
puanrepa. CunutaeM HEOOXOIUMBIM FOPUIMUECKH PACIIUPUTH BO3MOKHOCTH
WHMBHUYAIBHBIX TPEANPUHUMATENICHl B OCYLIECTBICHUH NpeIIpHHIMA-
TEJILCKOMW JICSITEIIbHOCTH Ha OEJI0PYCCKOM PBIHKE HEIBUKUMOCTH.

VK 347.63 (476)
EA. Pymman, T.IO. Kykosa

NUWEHUE POOUTENBCKUX NPAB KAK MEPA OTBETCTBEHHOCTH
3A HEHAONEXALLEE BOCMUTAHUE W (UNN) COOEPXXAHUE PEBEHKA
(HA NPUMEPE NPAKTUKN CYQA BAPAHOBUYCKOIO PANOHA
U T. BAPAHOBUYM)

W3meHeHus1, NpOUCXOIsIIe B COBPEMEHHOM O0LIECTBE, COIPOBOXKIAIOT-
Cs YCUJICHUEM arp€CCUBHBIX TCHI[CHHI/II\/II, YaCcTO B OTHOLICHUU JIUIL 6n1/1>1<a171-
IIET0 OKPY)KEHHSI U MPEKAe BCEro HECOBEPIUICHHONETHUX AeTeil. I1pu atom
JUIUTEJIBHBIN TIEPHOJ], B TEUEHHE KOTOPOTO POJIUTENHN KECTOKO 00paIlaroTcs
C ICTbMU, IPUIUHAA 3HAYUTEIIbHBIN BpE UX ICUXUYECKOMY U (bl/IBI/I‘IeCKOMy
3I0POBBIO, HAPYIIAs UX MPaBa U OXPaHIEMbIE 3aKOHOM HHTEPECHI, YTO MOXKET
BbI3BAaTh rHOE/Ib peOCHKA KaK JIMYHOCTH. B 1MOJ0OHOr0 poma CUTyaluu BO3-
MOJKHO JIMLIEHUE POJUTENIBCKUX IIPaB, KOTOPOE SIBJISIETCSI BBICILEH MEPOH 3a
BUHOBHOE HEBBIIIOJIHEHUE POAUTENBCKOIO A0JIa, IPELYCMOTPEHHOMN ceMei-
HBIM 3aKOHOJATeIbCTBOM. OHO JOMyCKaeTCs TOIBKO CYIOM HAa OCHOBaHMUHU U
B MTOPSIKE, YCTAHOBICHHOM 3aKOHOAATEIECTBOM, TEM CAMBIM OCYIIECTBIISET-
Cs1 3aIllMTAa MIPaB U OXPaHIEMbIX 3aKOHOM HHTEPECOB peOeHKa.

B coorserctBuu ¢ nonoxenusimu ctT. 80 Kogekca Pecniyonuku benapych
o Opaxke u cembe (KobC) ponuTenu min OauH U3 HUX MOTYT OBITH JHIICHBI
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POAUTENBCKUX IPaB B OTHOLICHWH HECOBEPIIECHHOJETHErO peOeHKa, €CiH
OyZleT yCTaHOBIJIEHO, YTO OHH YKJIOHSIOTCS OT BBIIIOJHEHMS CBOMX OOsI3aH-
HOCTEH 110 BOCIIUTAHHIO M COJACP)KAHHUIO peOCHKA MM 3JI0yHOTPEOIISIOT po-
JUTEJILCKMMU ITPaBaMH, a TAKXKE JKECTOKO 00palatoTes C HUM | T. J1. B yact-
HOCTH, B MCKOBOM 3asIBICHHH YIpaBleHUs 00pa3oBaHHs bapaHOBHUYCKOTO
I'MK o numeHnH poauTeNbCKUX TpaB ObUIO yKa3aHO, YTO OTBETYHK, UMEs
HECOBEPIICHHOJICTHIOIO J10Yb, Ha MPOTSHKEHUH JUTUTEIBHOTO BPEMEHH 3710y~
MOTPEOIAET CIUPTHBIMU HAIIMTKAMHU, COCTOUT HA Y4€Te B HAPKOJIOTHYECKOM
JCIIaHCepe, BOCIIUTAHUEM M COJIEPXKAHUEM JIOYePH HE 3aHMMAeTCsi, OTObI-
BacT HaKa3aHUE 3a yOWIHCTBO >keHbl. VI3y4nB Marepuasibl [iena, BBICIYIIAB
MHEHHE CTOPOH, IPOKYpopa, cya bapanosuuckoro paiioHa u I. bapanosuuu B
cootBercTBHH co cT. 80 KobC Hamen nck noasiekammM yI0BIeTBOPEHHIO.

B nenoM HE0OXOAMMO OTMETHTH, YTO KOJIMYECTBO JEN O JIUIICHUH PO-
JIUTEJILCKUX TIPaB OCTAETCS CTaOMIBLHO BHICOKUM. IIpH 3TOM OJMH poauTeIs
MOXKET OBITh JIMIIEH POAUTEIbCKUX NIPaB B OTHOLICHHUHU JBYX JieTeil u Oolee.
Pemenunem cyna bapanoBuuckoro paiiona u . bapaHoBHYHM IO HCKY MHCIIEK-
LUK TIO JiesiaM HecoBepiueHHodeTHuX bapanoBuuckoro POBJI 3a 3moctHoe
YKJIOHEHHE OT BOCIIMTAHHUS U COICP/KaHNS CBOMX HECOBEPIICHHONETHUX JIe-
TeH, ocTaBlIeHHe UX 0e3 MPHCMOTpA, BEACHHE aMOPaJIbHOTO 00pa3a XU3HU
OTBETYMIA ObUIA JIMIIEHA POIUTEIBCKUX TIPaB B OTHOLICHUH YETBEPHIX JIe-
Teil, KoTOpbIe OBLIN MEpEelaHbl Ha MTONICYCHNE OpPraHa OMEKH U MONEUNTEIb-
crBa bapanoBHu4ckoro paiiucioiaKoMma.

JlumeHne poouTENbCKUX NIpaB sBISETCS KpalHEH MEpOM, NPUMEHEHUE
KOTOPOH HE BCer/a 1esecoo0pa3Ho, XOTsS MHOT/IA ¥ OYEBH/IHO, YTO HAXOANUTb-
csl peOCHKY ¢ pOAMTENSIMH (OIHMM W3 HHX) ONACHO JUISl €r0 XXM3HU M 3710~
poBbsl. B Takux ciryyasx B KauecTBE Mepbl 3AIUTHI €ro MpaB U HHTEPECOB
B coorBercTBUH € 4. 1 cT. 85 KobC cyn MoxkeT orpaHU4uTh POAUTENBCKUE
mpaBa, MPUHAB pelicHre 00 oToOpaHun peOcHKa y poxuTelicii (0MHOro U3
Hux). Tak, cyn bapanoBuuckoro paifoHa u . bapaHOBHYH HaIIeT UCK TOAJIe-
JKaIUM YaCTUYHOMY YOBIETBOPEHUIO B COOTBETCTBUU CO CT. 85, 93 KobC u,
pykoBOACTBYsCh 4. 1 cT. 142, cT. 300-306 ['paxknaHCKOTO MpOLIECCYanbHOTO
koznekca Pecrryonuku benapychk BbIHEC penieHne 00 0TOOpaHHWU y OTBETUH-
KOB 0Oe3 JIMIIEHHs POANUTEIbCKUX MPAaB TPOUX HECOBEPIICHHOJIETHHUX AETEH,
nepesiade yKa3aHHBIX HECOBEPIIEHHOJETHUX JIETEH Ha IIONCYCHUE OpraHy
OIICKH W TTOTICYUTENBCTBA bapaHOBHUCKOTO palMCIIONKOMa, B3bICKAHUH pac-
XOJIOB Ha COZIep’KaHHE HECOBEPIICHHOIETHUX JI€TeH, HaXOAAIIMXCS Ha rocy-
JTApCTBEHHOM O0ECIIEUEHHH, B COCTAaBE M pa3Mepax, yCTaHOBICHHBIX [IpaBu-
TenbcTBOM PecnyOnmku benapycsk, 10 pekpalineHust OCHOBaHWH B3bICKaHHS,
a TakXKe 00s3aJ1 OTBETYMKOB HEMEJIEHHO SIBUTHCS B YIIpaBIICHHE TI0 TPYIY,
3aHATOCTU M COLMANIBHOM 3amuTe bapaHoBHUCKOro paiucroaKoMa Juis Tpy-
JIOyCTpOMCTBa Ha padoTy.
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Eme onno sddexTrBHOE CPeaCcTBO 3aIUTH MHTEPECOB peOCHKa IpU
HETIOCPE/ICTBEHHOM yrpo3€e €ro KH3HU MM 3[0POBBI0 CO CTOPOHBI POANTE-
JIel — HeMeUIEeHHOe 0ToOpaHue peOeHKa y poAMTeNel MM APYTuX JIUI, Ha
BOCIIMUTAHUH KOTOPBIX OH Haxomutced (4. 2 cT. 85 KobC). Tak, u3yunB mare-
pHabl [iefa, BHICIYIIAB IPEACTaBUTENS UCTIA, TOPOCUB CBUETEIEH, MHE-
HHUE TPOKYpOpa, MOoJIaraBlIero HeoOXoMMMbIM HCK OT/ena oopa3zoBanus ba-
PaHOBHYCKOTO PaliMCIIONKOMA YJIOBJIETBOPUTH, CyJ bapanoBu4ckoro paiiona
n 1. bapaHOBMYM Halllel NCK MOUIEKAIINM YIOBIETBOPEHHIO B COOTBETCTBUN
co ct. 85, 93 KobC. IIpumeHeHne Takux Mep, Kak JHUIICHUE POJUTEIbCKIX
MIpaB ¥ OTPaHUYEHHUE B POAUTEIBCKUX TpaBax TpeOyeT cyaeOHoro pa3dmpa-
TENBCTBA, JUISIIETOCS HHOT/Ia HECKOJIbKO MecsiieB. Hemennennoe orodpanne
JeTeil y pouTelieil mo3BosieT He3aMeUIMTEIbHO 00eCIIeUnTh 3alUTy paB
Y MHTEPECOB pebeHKa.

[IpakTHyecKy MONHBIN pa3pbiB IPABOBOH CBSI3H MEXKILY POAUTEIEM H pe-
OCHKOM B Clly4ae JIMIIEHUs] POJMTENILCKHUX MPAaB HE BCEra HOCUT HeoOpaTu-
MBI XapakTep. B mpeycMOTpeHHBIX 3aKOHOM CITy4asiX, €CIIM 3TOTO TPeOyroT
HHTEpeCchl peOeHKa, a TAKKe IPH YCIIOBHUH, YTO POAMUTEIH CYIIECTBEHHO M3-
MEHWJIM B JIy4Ily}0 CTOPOHY CBOE€ IHOBEICHHE, 00pa3 )KU3HU U OTHOIIEHHE
K BOCIHTaHUIO peOcHKa Ha ocHoBaHHH CT. 84 KobC BO3MO)XKHO BOCCTaHOB-
JICHHE B POJUTENBCKUX TpaBax. MHaue roBops, akT BOCCTAHOBJICHUS B PO-
JUTENIBCKUX MPaBax CBA3aH MPEX/E BCETO C 3aIIUTOH MHTEPECOB HECOBEP-
LIEHHOJICTHETO, CYTh KOTOPBIX B JIAHHOM CITydae BBIPAXKACTCS B IPOXKUBAHUN
COBMECTHO C KPOBHBIMH DPOJHUTEINISIMH, M3MEHHBIIMMHU CBOE OTHOILIEHHE K
CBOMM OOS3aHHOCTSIM 1 coOCcTBeHHOMY pebeHKy. K coxanenuto, gmcio Boc-
CTAHOBJICHUH B POANUTEILCKHUX MIPaBaxX BeCbMa HE3HAYUTEIBHO.

JIumenne poaUTENbCKUX IIPAB BIIEUET HACTYIJICHHE HEOIaronpHsTHBIX
TIOCTEACTBUM Ut poruTeneil. OHU TepsIIoT BCe IpaBa, OCHOBAHHbIE HA (haKTe
ponctBa ¢ pederkoM. OHAKO JIUIIEHUE POANUTEIBCKUX MIPaB HE 0CBOOOXK 1a-
eT TaKUX POAMTENIeH OT OOS3aHHOCTH COIep)KaTh cBoero pederka. CortacHO
4. 1 u 2 ct. 93 KobC poaurenu, nuieHHbIE POAUTENBCKUX NPaB, POAUTENH,
y KOTOPBIX JIETH OTOOpaHbl Oe3 JIMIICHHS POAUTEIbCKUX MPAB M0 PEIICHUIO
CyJa M T. /1., BO3MEIIAIOT B TIOJIHOM 00beMe Pacxo/ibl, 3aTpaueHHbIE TOCyIap-
CTBOM Ha COJICp)KaHME JeTeil, 3a BECh NEPHOJ] HaXOKACHUsS IeTel Ha rocy-
JapcTBEHHOM obecredeHnr. OCBOOOXKIAIOTCS OT BO3MEIEHHUSI PacXOJOB,
3aTpayeHHBIX TOCYAAapCTBOM Ha COJEp)KaHHWE AeTeH, HaXOMALIMXCS Ha TOo-
CYJapCTBEHHOM 00€CIeYEeHNH, POANTENH, IPU3HAHHbBIE HEIeeC0COOHBIMHY,
POANTENH, SBIAIOMINECS HECOBEPIICHHOIETHUMH, POAUTEIH, KOTOpPBIE IO
COCTOSIHUIO 3710POBbsl HE MOTYT BBINOJHATH POIUTEIBCKUE OOS3aHHOCTH U
POIUTENHN JIeTeH-MHBAIIUJIOB.

Jlutenye poIUTENbCKUX IPaB Kak Mepa OTBETCTBEHHOCTH 33 HEHA/IJIekKa-
11Ie€ UCIIOJIHEHUE POANTEIBCKHUX TPaB M KaK CIIOCO0 3alUThI paB peOeHKa
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MIPE/ICTABISIETCS 0COOCHHO YMECTHOM B CBSI3M C YUYaCTHUBIIMMHUCS CITydasiMU
YKECTOKOT0 00palieHHs C IETbMU M MPUMEHEHHUSI HACWIIUS B OTHOIICHUH He-
coBeplIeHHONEeTHUX. VIMeloT MecTo GecrnpereieHTHbIe COOBITHSI, KOora Mo-
JIOOHOE TTOBEJICHUE UCIIOIHSIOMINX 003aHHOCTH POANTENCH JIMI IPUBOHUT
K cMepTH pebenka. [lonaraem, B MOIOOHBIX CITydasix 3aKOHOJATEIO [eJIECO0-
Opa3HO HE TOJILKO IPHUMEHSTh B OTHOIIIEHUU COBEPIIUBILIUX OI00HbIE ITpe-
CTYIUICHUA MEPDI yl“OJ'IOBHOfI OTBECTCTBCHHOCTH, HO U 3aKPCIIUTH B CEMEHHOM
3aKOHOJIATEIHCTBE HOPMY, 3alPEIIAIONTYI0 UX BOCCTAHOBICHHUE B POJUTEIH-
ckux npasax. C 3ToH 1emnpio npeaaraeM JonodHuTh cT. 84 KobC gacteio 3 B
cienyromuieit perakiun: «He nomyckaercst BOCCTaHOBJIEHHE B POAUTENBCKUX
MpaBax JIHILl, KOTOPbIE BCIEACTBHE HEHAUISKAIIETO UCIONHEHNS 00s3aHHO-
CTEH IO BOCIUTAHUIO JETEH COBEPIIMIN ACHCTBUS, B Pe3yJbTare KOTOPbIX
BO3HMKJIA peaibHasl yrpo3a *HU3HN peOeHKa, MO0 COBEPIIMIIN MOKYIICHHE
Ha JKM3Hb CBOETO HECOBEPIICHHOJETHETO PeOCHKA WM B €TO MPHCYTCTBUN
YMBIIUICHHO JIUIIMIIH KU3HA WICHA (WIEHOB) CEMbH MM COBEPIIMIH ITOKY-
LIEHUE Ha UX JKU3HBY.

[TomoOHBIC MepBI HE TOIBKO OYAyT CIIOCOOCTBOBATH ITOBBIIICHUIO OTBET-
CTBEHHOCTH POJMTEINICH 3a BOCHHUTAHHUE M (MJIM) COIEpKaHHe CBOMX JIETEH,
HO ¥ TIO3BOJISIT OTHOCHUTEJIFHO OBICTPO BBIBECTH peOCHKA M3 CUTYaIHH, I10-
TEHIMAIBLHO OTACHOM JUIsl HETo, 4YeM 00ecredaT MaKCHMaIbHYIO 3alIUTy €T0o
IPaB ¥ 3aKOHHBIX HHTEPECOB.

VIIK 347.63
H.B. Casuna

O NPEOONEHUX OEKNAPATUBHOCTU HOPM
FPAXOAHCKOIO M CEMEMHOTO NMPABA
O 3ALUUTE NPAB HECOBEPLUEHHOJNETHEIO

VYrpoueHre conuanbHBIX (QYHKIUI rocyaapcTBa 0OYCIOBHIIO IOSIBIIE-
HHE HOBBIX HOPM O IOJJIEPXKKE CEMbH U JIETEH, POCT HHTEpeca K MPaBOBOMY
CTaTyCy HECOBEPIICHHOJIETHUX M JUYHOCTH B 1iejoM. Obecneuenue Omaro-
TIPUATHBIX yCHOBI/Iﬁ JUISL TIOJTHOLIEHHOTO (I)I/IBI/I‘-IGCKOFO, HUHTCJUICKTYaJIbHOT'O
1 HPaBCTBEHHOTO Pa3BUTHs MOAPACTAOLIETO TTOKOJICHNUS, TIOBBIILICHNS Kade-
CTBA JKU3HH JIETEH HEBO3MOXKHO 0e3 2(h(heKTUBHOM 3alUTHI X TIPAB.

I'paxxgaHckue M ceMeiHbIE TPABOOTHONICHNUS C Y4aCTHEM HECOBEPILICH-
HOJIETHHX, @ TAaK)K€ COOTBETCTBYIOIIIEE MMPABOBOE PETYIMPOBAHNE 00IaJat0T
cnenn(UKOH, CBI3aHHON C UX OCOOBIM CTAaTyCOM, UTO YKa3bIBaeT HAa HEOOXO-
JTUMOCTB YETKOH MPaBOBOW perTaMeHTaIlln! B 3TOH cdepe.
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Crnemyer OTMETHTh TaK)Ke JICKIAPAaTUBHOCTh 3aKOHOIATEIHCTBA O 3AIUTE
[paB JIeTel, NIMPOKOe PACIPOCTPAHEHNUE BMECTO TIOHSTHUS «IIPABO» TEPMHUHA
«UHTEPEChl HECOBEPILICHHOJICTHHX.

D¢ddekruBHas oxpaHa MpaB UMYIICCTBEHHBIX HECOBEPIICHHOJICTHETO
BO3MOYKHA JIMIIIb C YIETOM 0COOEHHOCTE# ero npaBoBoro craryca. OqHoit u3
TaKAX O0COOCHHOCTCH SIBIISICTCSI B3aUMOCBSI3b MMYIIECTBCHHBIX IIPaB HECO-
BCPHICHHOJIETHUX C HOpMaMH CEMENHOro IpaBa, 4YTO HC ITO3BOJIACT B MOJHOM
Mepe MPUMEHUTH JUCIO3UTHBHOCTD, IPUCYIIYIO TPAXKIAHCKOMY TIPABY.

Hanwuio tecHast CBsI3b MPaBOBOM pErIaMEHTAIIMU PaB HECOBEPILCHHO-
JIETHETO, B TOM YHCJIe UMYIIECTBEHHBIX, C COLIMANILHOM cdepoit u rocyaap-
CTBEHHBIMHU MPOrPaMMaMH, B3aUMOOOYCIOBIEHHOCTh YCHIIMN rOCYIapCcTBa,
0011IeCTBa, 3aKOHHBIX MPEACTaBUTEIICH HECOBEPIIEHHOJIETHETO B ITpoliecce
ero corpanu3aniy 1 (GOPMUPOBAHHSI €r0 IIPABOBOTO CTATYCA.

3ammTa UMyIIeCTBEHHBIX TIPAaB HECOBEPIIICHHOJICTHUX, POKUBAIOIIHX B
CeMbe, OCYIIECTBISICTCS [VIABHBIM 00pa30M POAUTEIISIMHU, YChIHOBHTEIISIMU,
OIIEKYHAMH, MOMCYUTEIISIMH, U KA9€CTBEHHO OTIMYACTCS OT 3alIUThl UMYIIIe-
CTBCHHBIX [IPAaB HECOBEPIIICHHOJICTHUX, OCTABIIUXCS 0€3 MOMCUCHHSI POTUTE-
JIeid, B KOTOPO# LEHTPaJIbHOE MECTO 3aHUMAET JICTEIbHOCTh rOCY/IapCTBEH-
HBIX OpPTaHOB, MPEXKJEC BCETO OPraHOB ONEKH U MOIMEYUTENhCTBa. Clemyer
OTMCTHUTH, YTO B OTHOLICHHUU FapaHTI/Iﬁ ImpaB HECOBEPUICHHOJICTHUX CUPOT
YCUIIMSI TOCYAApCTBA JIaid OOJIBIINE PE3yNbTaThl, YeM B OTHOIICHHUH IPaB
HECOBEPIICHHOICTHUX, IPOXKUBAKOIIUX B CEMbE, T1IC YPOBEHbD JKU3HU U CTE-
ICHb 3alIMIICHHOCTH MMYIIECTBCHHBIX MHTEPECOB HECOBCPUHICHHOJIETHETO
CUUTACTCS JEJIOM YaCTHBIM M JICUCTBYET MPE3yMIIIHs J0OPOCOBECTHOCTH
poauTenen.

B ycioBusix ppIHOUHOIH 3KOHOMHKH 0CO0OOr0 BHUMAaHUsI TPEOYIOT MMYy-
IICCTBEHHBIC IIpaBa HECOBEPIICHHONETHNX. OHHM BCTYMAOT B pasIHYHBIC
TpaXXIaHCKHUE TPABOOTHOWICHUA: AOTOBOPHBLIC, ACJIMKTHBLIC, XWUJIMIIHBIC,
HACJIE/ICTBEHHBIE, 10 CO3aHHIO M UCIOJIb30BAHHUIO WHTEILIEKTYaIbHON CO0-
CTBCHHOCTH. 3all[UTa IMYIIECTBCHHBIX [TPAaB HECOBEPIIICHHOJICTHUX BKIIFOYA-
eT o0ecreYeHre COXPAaHHOCTH UX MMYIIECTBA, OXpaHy MX HACIECTBEHHBIX
[IpaB, KHUJIHIIHBIX [IPAB, UHTEJJICKTYaIbHONH COOCTBEHHOCTH U JIOJDKHA OBITh
HaIpaBJICHA HA MAKCUMAJIBHYFO 3al[UTY UX MPaB.

Heo0xonumeiMu ycioBuAMH 3G GEKTHBHOCTH TOCYAAPCTBEHHOTO BO3/ICH-
CTBHSI HA COOTBETCTBYIONINE MPABOOTHOIICHHUS C YIACTHEM HECOBEPIICHHO-
JICTHUX SABJIIFOTCSI KOHCOJIMAAIUst yCI/lﬂI/Iﬁ roCcyJapCTBEHHBIX OpTaHOB, BbICO-
KHUH FOPUIUKO-TEXHUYECKUI YPOBEHb HOPMATHUBHbBIX IPABOBBIX aKTOB, pPa3-
paboTka Mep OTBETCTBEHHOCTH IrOCYIapPCTBEHHBIX OPTraHOB U JOJKHOCTHBIX
JIMIL 32 UX HeHaJJIe)Kallee UCIIOHEHHE.

B mporecce pedopMupoBaHus Kak rpakIaHCKOro, TaK U CEMEHHOTO 3a-
KOHO/IATEJIbCTBA JIOJDKHBI YUUTHIBATHCS MHTEPEChl HECOBEPIICHHOJIETHHUX.
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OnHako, KaK IMOKa3bIBAET aHAJIM3 OTPACIEBOTO 3aKOHOJATENILCTBA U Cy/e0-
HOW TNPAKTUKH, HE HCKIIOYCHO OTHECEHHE HECOBEPIICHHOIETHErO0 K ObIB-
MM YJICHAM CEMBH M BBICEJIEHHE €r0 BMECTE C MaTephlo MOCIIE ee pa3Boja
C MYXeM-COOCTBEHHHKOM >KMJIOTO MoMelieHus. Beuay ocoboii 3Haunmoctu
JUIsl peOeHKa pean3aliy ero MpaBa Ha KHUJIMIIE OPraHbl OMEKH U MOIeYH-
TENIBLCTBA I[eJIeCO00pa3HO MPUBIICKATh MPU Pa3peLICHUH BOIPOCOB O BBICETIC-
HUH U pa3acii€ )KUjiblx HOMeHIeHHﬁ, B KOTOPBIX ITPOXKUBAIOT HECOBEPUICHHO-
JIETHUE YJICHBI CEMBH COOCTBEHHHUKA.

OTcyTCTBHE YETKHX OIPAaHWYEHHH W MMIICPAaTUBHBIX HOPM IPHUBOIST K
HE3aKOHHOMY M3BSTHIO UMYIIECTBA HECOBEPIICHHONETHNX, HAIPHUMED, MIPU
paszene UMyIIecTBa, NCTPEOOBAHUH BEIM M3 UY>KOTO HE3aKOHHOTO BiIaJie-
HUs, OIINOOYHOM BKIIOYCHUH UMYIIECTBA HECOBEPIICHHOJICTHETO B OIUCH
pH KOH(UCKAIIHN.

Lenecoobpa3HbiM npeacrasisiercs (GopMHpoBaHHE 0COOOro Moaxona K
[IPAaBOBOMY PEryJIMPOBAHUIO UMYIIIECTBEHHBIX IIPAB HECOBEPILIECHHOJIETHETO,
0a3npyIoLIErocs Ha YCHIICHUH NMIIEPATHBHOTO BO3/ICHCTBYSI HA COOTBETCTBY-
IOLIME OTHOILICHUSI B YCJIOBHSX PEalIM3allii COIMAIbHON HaIrlpaBIEHHOCTH
TOCyIapcTBa U JUIs JOCTH)KEHHSI MAKCHMAJIbHOH 3aIMUTHI IPaB HECOBEPILCH-
HostetHero. OJHAKO NMPHUIAHWE HECOBEPIICHHOJETHEMY CTaTryca CaMOCTOs-
TEJIBHOIO CyOBEKTa MpaBa, HEOOXOAUMOCTh 3aIUThl €r0 MMYIIECTBEHHBIX
1IpaB HE JOJDKHA MPHBOIUTH K YMAJICHHUIO POJM CEMBbH B €r0 BOCITUTAHUH,
OECKOHTPOJILHOMY BMEILATEJILCTBY TOCYAapCTBa B CEMEHHBIE Jielia.

W36exarh JekIapaTHBHOCTH TIPOBO3IVIAIIAEMbIX OCHOBHBIX (CTATyTHBIX)
IIPaB ¥ 3aKOHOAATEIHCTBA B c(hepe ACTCTBA MMO3BOJIUT M CO3AAHHE CHCTEMBI
rapaHTHH 3aKOHHOCTH, B TOM YHUCJIE IOPUANYECKasi OTBETCTBEHHOCTh, KOTO-
past ABIsIETCS MOKa3areleM COLMAIBHOM COCTABISIOLIEH IoCyJapCTBEHHOM
JIeATEIILHOCTH.

HccnenoBanue 3()peKTHBHOCTH IIPUMEHEHHSI HOPM 00 OTBETCTBEHHOCTH
HECOBEPIICHHOICTHIX Ha MPAKTHKE CBUICTEIBCTBYET 00 MX HU3KOH dPdek-
THUBHOCTH.

YBennueHne KOJInIecTBa HOPMAaTUBHBIX IMTPABOBBIX AKTOB, HEJOCTATOUYHAA
CHCTeMaTn3aIMs 3aKOHO/IATENIbCTBA B cepe JIeTCTBA, HATMINe OJTAaHKETHBIX
HOPM, JICKJIapaTHBHOCTh IPAaB HECOBEPILEHHOJIETHEIO HEraTHBHO CKa3bIBa-
I0TCSI M Ha IPaBOIPUMEHHUTENILHON MPAaKTHKE, YPOBHE MPABOBOM KyJIBTYPHI.
[NoBbimenune kadecTBa 1 3()(HEKTUBHOCTH IPHHUMAEMBIX HOPM, WX T103Tall-
Hasg cucreMarusalnrd Ha OCHOBE KOHCTUTYHHMOHHBIX HOPM O6eCHe‘-II/IBaTI)
MaKCHMAaJIbHYIO JCTAIN3AIMIO €TO MPAB MO3BOINUT UCKITIOYNTH BO3MOXHOCTh
3710ynoTpeOIeHUH B MIMYIIIECTBEHHBIX OTHOMIEHHX. COBEPIICHCTBOBAHUE U
yCUJIGHHE TapaHTHii B cepe IeTCTBa HEBO3MOXKHO 0€3 IOBBIIICHHUS [TPABO-
BOM KyJIBTypBI 00IECTBA, O€3 pa3BUTHS 3aKOHOJATEIILCTBA, TOBBIIICHHUS €TO
IOPUIMKO-TEXHUUECKOTO ypoBHs. HemonHoTa, 1eKnapaTuBHOCTh, MPOTHBO-
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PEYMBOCTB €I0 HOPM, HECOBEPIICHCTBO OOILIMX I'apaHTHH 3aKOHHOCTH NPH-
BOJIUT K TOMY, YTO 3all[UTa PaB HECOBEPILIEHHOJIETHETO CBOAUTCS K ICSTEIb-
HOCTH ITPaBOOXPAHUTEIBHBIX OPraHOB 10 OOpb0E ¢ MpaBOHAPYIICHUSIMH.

TpeOyercst nanpHelas JeTanu3aiys MpaBoBOrO PETYIHUPOBAHUS UMY-
LIECTBEHHBIX IIPAaB HECOBEPLICHHOJIETHEIO W TEPMHUHOJOIHH, MPUHITONW B
naHHOM cdepe. CoBepIICHCTBOBAaHMIO 3aKOHOJATENbCTBA B ATOW 00JaCTH,
JOCTHIKCHUIO OOJIbILICH MPAaBOBOIl OINPEIEIEHHOCTH MOIVIO OBl HOCIYKHTh
u3JaHue 3akoHa. B wactHocTH, B 3akoHe «O0 MMYIIECTBEHHBIX IIPaBax He-
COBEPIICHHOJIETHUX» JIOJKHBI OBITH YpETyJINpOBaHbl 00s3aTeIbCTBA, B KO-
TOPBIX HECOBEPLICHHOIETHUE MOTYT Y4acTBOBATb, KOHKPETH3MPOBAHBI UX
00sI13aHHOCTH U OTBETCTBEHHOCTb.

Ocoboe BHIMaHKE CIIEAYET YACIUTh CAEIKaM C HEJABHKMMOCTBIO, B ce-
pe KWINIIHBIX TPABOOTHOLICHUH, Tpo0iIeMe OXpaHbl U 3aIUThHl HHTEPECOB
HECOBEPIICHHOJIETHIUX COOCTBEHHHKOB M COCOOCTBEHHHKOB YKHJIBIX ITOMEIIe-
HUH, OCYIIECTBICHUIO HECOBEPIICHHOJIETHUMH JIETHMH IPaBa I0JIb30BaHUS
JKUJIBIM TTOMEIICHUEM, TIPHHAIISKALIUM POJMUTEII0 Ha IpaBe COOCTBEHHO-
cti. HeoOxoamMma n periaMeHTarysi Ha 3aKOHO/IATEIbHOM YPOBHE IMOpSsIIKa
MIPEIOCTABIICHHS COIVIACHSI OPTaHOB OIEKH TIOIIEUYNUTEIbCTBA, B TOM YHCIIE U
B YKa3aHHBIX cepax.

HeonpasnanHo 6osibIas posib CyJeiCKOro yCMOTPEHHS B BOIIPOCAX OIIpe-
JICTICHUS [IPUPOJBI 1PpaBa, NPUHAJISIKAIETO WIEHY CEMbH COOCTBEHHHKA,
OTCYTCTBHE JIOKyMEHTaJIBHOTO O(OPMIICHHS TAKOTO IpaBa CO3/aeT JOIOJI-
HUTEJIbHBIC PUCKU IIPH COBEPIICHUU CIEIKH C HEABMKUMOCTBIO, 1aeT BO3-
MOYKHOCTB 3JI0yNOTPEOICHUH B UMYILIECTBEHHBIX OTHOLICHUSX, B TOM YHCIIE
CO CTOPOHBI pomuTencit. OcymecTBICHHE COOCTBCHHUKOM €TI0 MOTHOMOYHN
HE J0JDKHO TIPEIsTCTBOBATh OCYIIECTBICHHUIO ITPpaBa Ha JKWIJIOE TIOMEIICHHE
€ro HeCOBEPIICHHOJIECTHUX JAETEH.

VIIK 347.763.4
T.A. Cuzaesa

OTBETCTBEHHOCTb 3A HAPYLLEHWUA MPAB,
BO3HUKAIOLLMX U3 OrOBOPOB OB OPITAHU3ALIMM NMEPEBO3KK MPY30B
XENE3HOAOPOXHbIM TPAHCMOPTOM

Hapy1ienus npaB Ha dTare opraHu3aluy NepeBO3KU rPy30B TAKOBBI, YTO
TpeOyIOT MCIOJIL30BaHUsI ITPAPHBIX CIOCOOOB 3aLIUThI, SBISIOMINXCS 110
IIPaBOBOM MPHUPOIE MEpaMH OTBETCTBEHHOCTH. Mcxoms n3 m. 109 Yerasa xe-
JIE3HOJIOPOKHOTO TPAHCIIOPTA OOIIEr0 MOJIb30BAHUS, YTBEPIKIESHHOTO MTOCTa-
HoByieHueM CoBeta MunuctpoB Pecrybnuku bemapych ot 2 aBrycra 1999 1.
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Ne 1196 (B pen. ot 10 nrons 2015 ) (VIKT), ux ocyuiecTBieHHe JIOMyCTH-
MO Ha OCHOBAHHUH H B IpesieNax, MPeTyCMOTPEHHbBIX 3aKOHOATEIbCTBOM, a
TaKKe COIIalIeHHeM CTOpoH. Ecii HOpMaTHBHBIMU MTPABOBBIMHU aKTaMHU WIIN
COIIAIIEHHEM CTOPOH B YCTAaHOBJICHHBIX CITydasX, HE IPEIyCMOTPEHBI MEPbI
OTBETCTBEHHOCTH, TO JUISl 3aIUTHl HAPYIICHHBIX IIPaB MCHOJB3YIOTCS JIO-
Oble MHBIC CIIOCOOBI, HE SIBJIIOMIAECS MEpaMH OTBETCTBEHHOCTH. DTO 00y-
CJIOBJIEHO TeM, uTo ycraHoBieHHass YJ)KT orpaHndeHHas OTBETCTBEHHOCTh
3a OTAeIbHbIC HApyLICHNUS YCIOBUI JOTOBOpA MEPEBO3KU PAaCIPOCTpaHIeTCs
HE TOJNBKO Ha HUX, a ucxons u3 cT. 371 ['paxknanckoro konekca PecrryOmuku
Benapych (I'K), a B 11€710M Ha BCe HapyILICHHsI, KOTOPBIC MOTYT CJICAOBATh U3
JIOTOBOpA MTEPEBO3KH.

[TpumennTenbHO K CyneOHON (opme 3alnTHI TIPaB ¥ OXPaHIEMBIX 3aKO0-
HOM HMHTEPECOB MOXKHO BBIJEIHUTH CIEAYIOMINE NEHCTBHSA IO 3alUTe MPaB,
BO3HMKAIOIIUX U3 J0roBOpa 00 OpraHU3alny MepeBO3KU IPy30B JKeIe3HOI0-
PO’KHBIM TPAHCIIOPTOM.

[IpaBo mepeBo3unka Ha NpeNbsBICHUE I'Py3a, B TOM YHCIIE, B COIIACO-
BaHHOM 00beMe, 00eCIIeYnBACTC s B3bICKAHUEM HCKIIIOYNTENEHOH HeYCTOHKH
B Buje mrpada. Pasmep mrpada paznuuaercss B 3aBUCHMOCTH OT criocoba
ydeTa rpy30B U BUJa TPAHCTIOPTHBIX cpeacTs (1. 110 YIKT).

3aKOHO/IATENBECTBO HE COJEPKUT HOPMBI O CPOKE, TI0 UCTEUCHNH KOTOPOTO
rpy3 cuuTaeTcs HenpenbsaBieHHbIM. CornacHo 4. 12 1. 6 [IpaBui 3anmoaHeHus
YUETHOW KapTOUYKH BBHINOJHEHUS 3asBKHM Ha MEPEBO3KY I'PY30B JKEIE3HOIO-
POXXHBIM TPaHCIIOPTOM OOIIETro MOJIB30BAHUS, YTBEPKACHHBIX [TOCTAHOBIIE-
HHeM MUHHCTepCTBa TpaHCIOpTa U KoMMyHHKanui Pecryonmku benapycs
or 31 mapra 2008 1. Ne 40 (B pexa. ot 13 mronst 2015 1), daxr orcyTCTBUS
(HenpenpABICHNA) TPpy3a PUKCHPYETCS B YIETHOU KapTOUKe, KOTOpasi BEJeT-
Cs YIIOJTHOMOYEHHBIM IIPEJICTABUTENIEM NIEPEBO3UMKA Ha JKEJIE3HOIOPOKHOM
cTaHMU. MOMEHT, KOT/Ia OH JI0JKEH BHECTH JIaHHBIC CBEACHHS B JOKYMEHT,
B HOPMaTUBHBIX IIPABOBBIX aKTaxX He ompejeneH. B coorBercTBuu ¢ 1. 4 BBI-
[IEHA3BAHHBIX MPaBHJI YYETHO-OTUYETHOE BPEMsI BBHIIOJIHEHHS 3asIBKH OIpe-
JIeTSIeTCs] B TIOPSAKE, YCTAHABIMBAEMOM I'OCYJapCTBEHHBIM OOBEIMHEHHEM
«benopycckas xene3Has goporay. [lonaraem, 4To cpok, M0 UCTEUEHUH KOTO-
POTo TPy3 CIEAYeT CYNTATh HENPEIbIBICHHBIM, (OPSJOK €TO ONPECICHUS)
1es1eco00pa3HoO MPeAyCMOTPETh B HOPMAaTUBHBIX MPABOBBIX aKTax. JTa uues
o0ycIlioBIIeHa, B TOM YHUCIe, ooxkeHusMu cT. 372 T'K, cormacHo koTopsiM
OCHOBaHHMsI OTBETCTBEHHOCTH 32 HapyLICHUs 00s13aTEIbCTB JJOJKHBI TPEy-
CMaTpPHUBATHCS 3aKOHOJATEILCTBOM HIIH JOTOBOPOM.

TpanuimoHHO 3a HapylIeHHEe CPOKOB HCIIOJIHEHHWS! 00s3aTenbcTBa 3a-
KOHOZATEIbCTBOM MJIM COIVIALIEHHEM MpEelyCMaTpPUBACTCS B3bICKAHUE HEY-
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CTOIKH. 3a HapyIlICHHUE MpaBa Ha COOIIOICHUE CPOKOB MPEIbSBICHUS IPy3a
3aKOHO/IATENNbCTBO B 00IIEH popMe He TpeycMaTpUBAET OTBETCTBEHHOCTH.
Jymaercs, 94To 3TO OOYCJOBJICHO CICAYIOIIMMH NpUYMHAMHU. Bo-nepBbIX,
CPOK NIPEIbSBICHNS TPY30B (CPOK MOTPY3KH), HCXOAS U3 3aKOHO/IATENIbCTBA,
orpezenseTcs THAMH (CyTkaMu). McredeHne OT4eTHBIX JHS, CYTOK B OTCYT-
CTBUC MPECABABICHUA I'PY30B B BULY TEXHOJIOTUU OPraHrU3alii U TpaHCIIop-
THPOBKHU I'PY30B IIEPEBO3YNKOM MOXKET KBATU(PHUIIMPOBATHCS KaK UX HEIPeIb-
siBieHne. KocBeHHBIM TIOATBEPKACHNUEM JTaHHOMY MOJIOKEHUIO SABJIACTCA BU
HEyCTOMKH, KOTOpbld ycTtanoBieH . 110 YIKT 3a HenpeabsiBieHne rpy30B
(HeucrnonHEeHUe 00513aTeNbCTBA), — mTpad (Ipu AsIIeics mpocpouke (He-
Ha/UIeXKAIIEM HCIIOTHEHUN O00s3aTeNbCTBA) TPAAUIMOHHO YCTAHABIMBACT-
cst rieHst). Bo-BTOpBIX, MpeNCTaBIsIeTCs, YTO MPaBoO Ha COOJIOICHNUE CPOKOB
MIPEABSBICHNS TPY30B 00€CIIEUNBACTCS CTIEHAIBHBIMHU CIIOCOOAMH 3aIUTHI.
Cornacho 1. 43 VKT 3a Bpemst 3a1ep>KK1 BATOHOB, KOHTEITHEPOB NEePEBO3UH-
Ka Ha JKEJIC3HOIOPOKHBIX CTAaHIUSIX OTHPABIICHHUS [0 TPUIUHAM, 3aBUCSIIM
OT I'PY300TIIPABUTENSI, OHH BHOCST IEPEBO3YMKY HEOOXOAMMYIO IuiaTy. 3a
BpeMs 3aJIep>)KKU BarOHOB, KOHTEHHEPOB TPy300TIPaBUTENCH Ha JKENE3HOI0-
POXXHBIX CTAHIUSIX OTIPABJICHUS M0 MPUYNHAM, 3aBUCSIIUM OT TPy300THpa-
BUTENS, OHU BHOCST NepeBo3unKy 50 % OT miIaTel, yCTAaHOBIEHHOMN 3a MOJIb-
30BaHME BaroHaMH, KOHTEHHEpaMu MepeBo3unka. B coorBercTBuM C 11. 46
YXT B cBsI31 ¢ HECBOEBPEMEHHOH MOTPy3KOi U BOSHUKHOBEHHEM 110 TaHHOMN
MIPUYMHE TEXHOJIOTMYECKHUX 3aTPYIHEHUH Ha KEIEe3HOIOPOXKHBIX CTAHLUIX
T10 MPUYHMHAM, 3aBUCSIIMM OT I'PYy30BJIaJIelblia, IPy300TIPaBUTENIEM YILIAYH-
BaeTCs IUIATA: 32 XPAaHEHHUE TPY30B, BBITPY)KEHHBIX B MECTAX OOIIETO MOJIB30-
BaHMS M HAXO/SIIMXCS B BarOHAX M KOHTeHHepax, — B ISITUKPATHOM pa3Mepe;
10JTb30BAHUE BarOHaAMH, KOHTEHHEPaMH — B JIByXKPAaTHOM pa3Mepe.

3a HapylIeHUE TIpaBa rPy30BIIaIeNblla Ha IIPEICTABICHHE TPAHCIIOPTHBIX
CPEICTB, B TOM YHCIE, B COIIACOBAHHOM KOJIMYECTBE, 3aKOHOJATENILCTBO
npeaycMarpuBaeT B3bickanue mrpada. Ero pasmep mpemycmorpen m. 110
YXT u ananoruuen pasMepy mrpada, TOATIeKaIIero yriaTe B ciayJasx He-
npeabsBiIeHns Tpy30B. CpoK, 110 NCTEYEHUH KOTOPOTO TPAHCHIOPTHBIE Cpea-
CTBa MOXXHO CUMTATh HENPEIbsIBICHHBIMH (TIOPSIOK €ro ONpeneNeHus), B
HOPMaTHBHBIX ITPABOBBIX aKTax OTCyTCTBYET. [Ipencrasnsercs nenecoodpas-
HBIM €T0 IIPEAYCMOTPETh.

Crioco06a 3amuThl paBa Ha COONONEHNE CPOKOB TPEABSIBICHUS TPAHC-
MTOPTHBIX CPEICTB, KOTOPHI MOT ObI OBITH peajn30BaH B cyacOHON popme,
3aKOHOJIATEIBbCTBO HE MpeaycMaTpuBaeT. J[efcTBHA 10 3aIIuTe, HE SBIISIO-
Hecs MEpaMu OTBETCTBEHHOCTH, HE MIPEACTABISIIOTCS. BOCTPEOOBAaHHBIMU
BBH/Iy IIPAaBOBOI MPUPO/IBI U XapaKTepa HapyIICHNs 1aHHOTOo mpasa. Hamm-
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YKe I0PUANYECKOI BO3SMOXKHOCTH, He 00ecriednBaeMoi CyneOHOM 3aluToM,
HE COOTBETCTBYET COCTOSHHIO M TCHACHIUSAM Pa3BUTHS 3aKOHONATEIHCTBA
(ct. 60 Koncrurynnu Pecriyonuku benapycs, a63. 10 4. 2 ct. 2 I'K); npen-
CTaBISIETCS 1[€IeCO00pa3HBIM MPEIyCMOTPETh CIOCO0 3amIuThl IpaBa Ha
COOJIIO/ICHHE CPOKOB INPEAbSBICHNUS TPAHCHOPTHBIX cpeacTB. OH J10JDKeH
OTIPEJIeIISATHCS, B TOM YHCIE, C YUYETOM TEXHOJIIOTHYECKHX O0COOCHHOCTEH
MIePEBO30OK.

[Mynkrom 110 YXXT npenycMoTpeH cnoco0 3aiurThl npaBa MepeBO3vH-
Ka Ha MPHUEMKY TPAHCIIOPTHBIX CPEJCTB B BUJIC B3BICKaHHA MITpada, pasmep
KOTOPOT'O TOXK/IECTBEHEH pa3mepy 1uTpada, MoJIeKallero yriare 3a Heroyja-
4y NepeBO3YMKOM BaroHOB, KOHTEHHEPOB, HETPEABSIBICHUE TPy30B. B TO ke
BpeMsl 32 HapylIeHHUE IpaBa Ipy300TIIPABUTENSI HA IPUEMKY Ipy3a B corvia-
COBaHHOM 00BeMe, Ha COOIIOICHIE CPOKOB IIPHEMKH OTBETCTBEHHOCTB ITepe-
BO34MKa He npenycmorpena. CornnacHo ao3. 5 4. 2 ct. 2 'K cyObeKThI rpax-
JTAHCKOTO TIpaBa y4acTBYIOT B TPAXKTAHCKUX OTHOIICHUSAX HAa PABHBIX, PaBHBI
riepest 3aKOHOM, HE MOTYT I0JIb30BaThCs NPEUMYIIECTBAMU M TIPUBHIICTHSI-
MU, IPOTUBOPEYAIINMH 3aKOHY, K IMEIOT ITPAaBO 0e3 BCAKOW TUCKPUMUHAIINN
Ha paBHYIO 3alUTYy MPaB ¥ 3aKOHHBIX HHTEpecoB. Bo3noxenue o6s3aHHOCTH
YIUIATUTh IITpad) Ha IPY300THPABUTENIS 32 OTKA3 OT MPEIyCMOTPCHHBIX 3asIB-
KO BaroHOB, KOHTEHHEPOB MEPEBO3UNKA U OTCYTCTBHE OOPEMECHEHUH B OT-
HOIICHHUH NTEPEeBO3YHKA 33 OTKA3 OT MpUEeMa ITPEyCMOTPEHHBIX 3asBKOM Ipy-
30B, Ha HAIl B3NS, HAPYIIACT MIPUHIUI PaBEHCTBA B YaCTH yCTAHOBJICHHUS
PABHOTO MPABOBOIO pexkrMa CTOPoH. OTMEUCHHBIH AucOaiaHC MOXKET OBbITh
yCTpaHeH T100 CHATHEM OTBETCTBEHHOCTH C TPY300TIPABUTENS 3a OTKA3 OT
IIPE/lyCMOTPEHHBIX 3asIBKOH BaroHOB, KOHTEHHEPOB MIEPEBO3YMKa, MO0 BO3-
JIOKEHNEM OOpEeMEHEHHI Ha TepeBO3YMKA 3a OTKa3 OT MpHeMa IIPEeryCMO-
TPEHHBIX 3asIBKOW TPY30B.

KonnentyansHO MOHENTbh MPABOBOTO PErYIHPOBAHUS OTBETCTBEHHOCTH
YYaCTHHKOB IIEPEBO30K Oa3MpyeTcst Ha 3aKOHOIATeNILCTBE, IIPHHSATOM BO Bpe-
mena CCCP. 3nech ycMaTpuBaroTCs, B YaCTHOCTH, TaKue MPOOJIeMbl: HE BCe
MpaBa, BXOJAIINC B IOPUIMYCCKOE COACPIKAHHUE MOTOBOpa 00 OpraHH3aiud
MIEPEBO3KHU I'Py30B, 00CCIEUCHBI CIIOCO0aMHU CyAeOHOM 3aIUThI; UMEET Me-
CTO aucOaNaHc, BRIPAKCHHBIH B OOJIBIIIEM 00eCIICUCHIH HHTEPECOB B 3aIIATE
IepeBO34YnKa, 4eM rpy3oornpasutess. [IpaBoBoii MexaHHW3M 3allUThl TIPaB
YYaCTHHKOB OPTaHU3AINH TIEPEBO3KH I'PYy30B JKEIC3HOIOPOKHBIM TPAHCIIOP-
TOM HY’K/aeTcsi B pe(hOpMUPOBAHUH B COOTBETCTBHH C COBPEMEHHBIMH TEH-
JICHIUSAMH Pa3BUTHA YKOHOMHKH TOCYJapCTBa M MPHUHIIUIIAMH TIpaBa, B TOM
YHCIIe PUHIMIIAMH PAaBEHCTBA YYaCTHUKOB I'PaXKA@HCKHUX MIPABOOTHOIICHUH
1 CyeOHOM 3aIHTHI.
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VK 351.756
E.O. Ckpabnesckasn

PACNPEAENEHWUE KBOT HA MONYYEHWUE UHOCTPAHHbIX PA3PELLEHWUN
HA MPOE3[ NO TEPPUTOPUN UHOCTPAHHBLIX TOCYAAPCTB
B PECMYBIINKE BENAPYCb

TpaHCIIOPT UrpaeT OYCHb 3HAYUMYIO POJIb MIPAKTUYECKH BO BCEX MEKIY-
HApOJHBIX SKOHOMUYECKHUX OTHOILIICHUAX, 00€CIIeUnBaeT Pa3BUTHE MEXKTyHA-
POZHBIX CBs3EH, CO3/1aeT HEOOXOAUMBIE YCIIOBHS ISl PALMOHAIBHOTO U B3au-
MOBBITOZTHOTO pa3feieHUs TPyda MEXIy CTpaHAMU MHUPA U SBISETCS OTHUM
U3 BOKHEHIINX JOMOITHUTENBHBIX HCTOYHUKOB BAJIFOTHBIX MOCTYTIJICHUH.

B 1953 . nox arunoit EDK OOH 6bu1a oOpazoBana EBporieiickast kKoH-
(depennmst munuctpoB TpaHcriopra (EKMT). Ee yupeautenbHblid JOKyMEHT —
[Iporokon, noanucanusiii 17 okrsadps 1953 r. B bproccene. Kondepenuus
CTPEeMIIACh K YIPOLICHUIO MEXAYHAPOIHBIX HA3eMHBIX MIEPEBO30OK M MHTE-
TpaIfy COMYTCTBYIOIIMX PHIHKOB U B HACTOSINEE BPEMsS B €€ COCTAB BXOMAT
43 eBponeiickux rocynapctsa. EKMT — paspemmrensHas cicTeMa MHOTOCTO-
POHHHUX pa3pelieHni Ha MEX/yHapOIHbIE IEPEBO3KH I'PY30B aBTOMOOHIISIMU
TPAHCHOPTHBIX MPEANPHUITHH, CO3AaHHBIX B cTpaHe — yuacTHuiie EKMT, Ha
OCHOBE CHCTEeMbI 0a30BbIX KBOT. KOJIMUECTBO paspeleHui, mpeaocTasise-
Moe exeronHo crpaHam — uieHam EKMT, Ha3biBaeTCst KBOTOM.

Padora EKMT nocrpoeHa Ha clieiyfoluXx OCHOBHBIX TPUHIIMIIAX:

KBOTA JIOJDKHA OBITh CHMMBOJIOM HaWBBICILIETO KayecTBA B MEXIyHapoJl-
HBIX aBTOMOOMJIBHBIX [IEPEBO3KAX;

KBOTa JOJDKHA COACHCTBOBATH MOBBIIICHUIO IPOU3BOAUTEIBHOCTH U OT-
KPBITHIO PBIHKOB;

KBOTa JIOJDKHA YCUIIMBATH U TAPMOHU3UPOBATH KOHTPOJIb U CAHKIIUU;

KBOTa pa3pelIeHUH JOJDKHA PACHpEAesAThCS Ha OCHOBE PEeasbHBIX IO-
TpebHocTeil U ee 3(h(HEKTUBHOTO UCTIONb30BAHUSI.

benopycckue nepeBo3yMkn pabOTalOT ¢ MHOTOCTOPOHHHMH pazperiie-
HusiMu EKMT, naromumu mpaBo Ha COBEPIICHHE PEHCOB MEXIy CTpaHAMU —
yaactHuamMu EKMT 1 TpaH3uTOM MO TEPPUTOPUH OAHOM MIIN HECKOIBKHX
CTpaH-y4YacCTHHUI] TPY30BbIMH aBTOMOOHJISIMU, KOTOPBIE 3apEruCTPUPOBAHbI
B cTpaHe — ydacTHuie EKMT, neiicTByronmumu B TeUeHHE YCTAaHOBIEHHOTO
Hepro/ia U CONPOBOXKIAEMBIMU OOPTOBBIM KYpPHAIIOM, 0()OPMIICHHBIM JIOJIK-
HBIM 00pa3oM.

CymIecTBYIOT JiBa BUa MHOTOCTOPOHHHX pa3pelIeHHUI:

TOJI0BOE pa3pelleHue Ha OIaHKE 3eI€HOTr0 LBETa;

KPaTKOCPOYHOE pa3pelieHue, JeicTytomiee B TeueHue 30 nHeil, Ha 6iaH-
Ke JKEJITOTO IIBETA.
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Pa3zBuTHe pazpemmTenbHON CUCTEMBI CIIOCOOCTBYET HPH COONIOAECHUN
OIIPE/ICJICHHBIX YCIOBHH IPUBIICUCHUIO HAanOoOJiee SKOJIOTHYECKH YUCTOTO
TpaHcropTa. Tak, MCIOJIb30BaHHE CTPaHOH-yyacTHHIEH OoJiee CoBepIleH-
HOTO TIOJIBU)KHOTO COCTaBa CTUMYJIHPYETCsl CHCTEMOM MOBBIIIAONINX KO-
(ULIMEHTOB, TPUMEHSIEMBIX IIPY IIepecyeTe KBOTHI Ha ITOIy4aeMble pa3periie-
Hust. YeM BbIILIe KaTeropus, TeM OoJiblliee KOJIMYECTBO UTOTOBBIX pa3pelie-
HUI NoJTyyaeTcs Npu MepecueTe KBOThI [l CTPAHBIL.

B nacrosimiee BpeMsl CyILECTBYIOT A€CATh OCHOBHBIX KPUTEPUEB, KOTO-
pbl€ YUUTBIBAIOTCS IIPU paclpeelIeHN MHOTOCTOPOHHUX pa3peleHuit 1is
ctpaH — yyactHul EKMT:

00BEMBI I'PY30BBIX TIEPEBO30K aBTOMOOMIIEHBIM TPAHCIIOPTOM;

BKI1aj B OromkeT EKMT;

BBII ctpansl u ero pocr;

YHCJICHHOCTb HACEJIEHUsI U TEPPUTOPUS CTPAHBI;

HPOLEHT Hcnoib3oBanus pazpemieHniit EKMT unenaMmu-y4yactHUKaMU;

KOJIMYECTBO JABYXCTOPOHHMX KHMxkeK MJIII, BBIIaHHBIX B CTpaHax
EKMT;

MOKAa3aTeNIn TOPrOBIIN;

ypoBeHb Toproiu Mexay crpanamu EKMT, 3a uckitouenrem TOprosiu
BHYTpH EBporneiickoro coro3a (EC) n apyrux eanHbIX SJKOHOMHUYECKUX MPO-
CTPAHCTBAX;

PEITUHT CTPaHbl HA OCHOBE B3BELICHHBIX KPUTEPUEB;

JIOJIN CTPaH-y4acTHHI[ B 00IIeM 00beMe SKOHOMHYECKOW IepeMEHHOU
JUTSL BBIOPAHHBIX KPUTCPHUCB.

ITocne nocnennero pacmupenus 26 crpan — uineHoB EC u 3 crpanst EQIT
MOJTYYWJIM TIPEUMYIIECTBO OT JiOepain3anuy TOProBin BHYTpH 30HbI EC,
YTO TO3BOJIIET UM paboTaTh 110 MHOTOCTOPOHHHMM pa3peIeHUsIM UCKITIOYH-
TenabHO B 14 crtpanax, He Bxoasmux B EC. B To xe Bpems stu 14 crpan
HCHONB3YIOT pa3pelIeHus sl IepeBO30K BO Bce 43 rocyiapcTBa, yuacTBYIO-
1€ B CUCTEME KBOT.

CrenoBarenbHO, MX MOTPEOHOCTH B Pa3pelleHHUsIX 3HAYUTEIIHLHO BBILIE 110
CpaBHEHHIO ¢ TIOTpeOHOCThIO 29 cTpan B EC, u nucbananc, HaGIrOqaeMbIid
1o pecrpykrypusarmu 2005 ., cran emie Ooree 3HAYUTEIIBHBIM. B 3T0il cBsi3n
CTOMT yKazaTb, YTO CHCTEMa pacrpe/iesieHns1 6a30BbIX KBOT B COBPEMEHHBIX
YCIIOBUSIX HY)KIAeTCs B COBEpLICHCTBOBaHUH. HeoOXoMnMo OTMETHTH, Y4TO
elie OoJIbllle yBENMYMBAeT JucOanaHc crpaH, He Bxoaaiux B EC, Hanmnune
TE€PPUTOPUAIBHBIX OIPAHUYEHUH U OTPaHUYEHUN MO KOJIMUYECTBY IMOE3/0K,
CEPbE3HO OrPaHUYMBAIOLIEE PA3BUTHE TOPTOBIIH.

CunraeM, 4TO peasibHas MOTPEOHOCTH B Pa3peUICHHSIX, OTPaKAIOIIas
JIOJIIO OTJEIIBHBIX CTPaH B 00IIeM 00beMe SKOHOMHMKH M TOPTOBJIH CTpPaH —
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yuactHul EKMT, nomkna ObiTh 0003HaueHa Oonee ueTko. Ilo uroram pa-
0O0TBl 0ENOPYCCKUX M MHOCTPAHHBIX IIEPEBO3YMKOB MO MHOTOCTOPOHHHM
pa3pelIieHHs M 3a IOCICIHUE HECKOJBKO JIET BBISBICHO, YTO KOJIHYECTBO
NepPEBO30K, C/EIaHHbIX 3apyOeKHBIMU NIEPEBO3UUKAMH, IPAKTUUECKU B TPU
paza OoJbIIe [0 CPAaBHEHUIO ¢ OTEYECTBEHHBIMU. Takoe MOJI0KEeHHE BEAET K
HEpaBHOMEPHOCTH ME€PEBO30K, a TAKIKE K CHHIKEHHIO KOHKYPEHTOCIIOCOOHO-
CTH OTEUECTBEHHBIX NIEPEBO3UYMKOB. B OCHOBHOM 3TO CBSI3aHO C HETAPUTET-
HBIM pacIpeielieHHeM 0a30BbIX KBOT MHOTOCTOPOHHHX pa3pelIeHHi Cpenu
CTpaH-y4acTHUII.

B obcrosTenseTBax cymiecTByomero kpusuca B EBpone u CHUKeHUS
TEeMIIOB SKOHOMHUKH B caMoil PecryOinuke Bemapych — BOpoc BDKHUBAaHUS
JUISL OTpaciy B 1EJIOM. YCJIOBHsI pabOThI B aBTOTPAHCIIOPTHOM OTpaciu Ts-
KEJIO Ha3BaTh OaronpuATHEIMH. KpoMme TOro, ¢ TeKyIMM CIIaJoM COBIaja
aKTHBHas (aza Kpu3Kca TpaHcopTHOH HHGpacTpykTypbl Pecryoinkn bena-
pych. JlaHHbIN KOMIUIEKC ()aKTOPOB BEAET K 3HAYUTEILHOMY POCTY PACXOJIOB
ABTOIIEPEBO3YMKOB — aKIM3bl HA TOILIMBO M HEOTMEHEHHBIH TPaHCIIOPTHBIN
HAJIOT, y)KECTOYEHHE TpeOOBaHWH M0 0E301acHOCTH, COOpPBHI B JOPOKHBIC
(GOHIIBI, TEPPUTOPUATIBHBIC U BECOBBIC OTPAaHUYCHUS Ha IBH)KCHUE I'PY30BO-
ro TPaHCIOPTa, HOBAIMHU IO TaxorpadaM M cHcTeMaM HaBHrauuu. B cy-
HIECTBYIOLIMX YCJIOBHUSX Jt00as JONOJHUTEbHAS JHOepaIu3aius TpaHc-
MIOPTHOTO PBIHKA MEXIYHAPOIHBIX aBTOMOOHIIBHBIX IIEPEBO30OK OOBEKTHBHO
MIOHMKAET PeHTA0CIIbHOCTD IPEIPHHUMATEIBCKOM IeSTeIbHOCTH B YKa3aH-
HOM CEKTOpPE SKOHOMHKH.

B cBs31 O cIIoXKHBILICHCS CHTYaLel TpeyiaraeTcs clieyromee npeio-
YKEHUE 110 COBEPIICHCTBOBAHHUIO HMEIOIEHCSI CUCTEMBI PACTIPEIeIICHUS KBOT.
KBoTHpoBaTh HEOOXOANMO BCE PA3PEIICHUS CO CTPaHAMH, OOMEH KOTOPBIX
HE YIOBIETBOPSET MOTPEOHOCTH OENOPYCCKHUX MepeBO3YMKOB. KBOTHI pac-
MpeacidATb Ha rofg € HOKBapTaﬂbHOﬁ BbIZla‘Iei/lI " JIUMUTUPOBATHL CPOK Cla-
9H JaHHBIX paspemernii (60—90 mHeif). DTo MO3BOIUT MO UTOTaM KBapTaa
repepacnpeessiTh HeBBIOpaHHbIE pa3peleHus] JpYyrUMH HepeBO3YNKaMU
MEXY NEPEBO3UYNKAMHU, AKTUBHO pa6OTa}OH_[I/IMI/I Ha TaHHOM HaIllpaBJICHUU.

[Ipy KBOTMPOBaHUH YYHUTHIBATH CTaX PaOOTHI MEPEBO3YMKA HA JAHHOM
HaIpaBJIeHUH U 00BEM BBIPYUKH OT JESITEIILHOCTH MO BBIOIHEHUIO MEXITY-
HapOIHbBIX aBTOMOOMIIBHBIX IIEPEBO3OK I'PY30B.

Beinieyka3aHHBIN TOPSIIOK PACIIPEACIICHUS pa3peLICHHI YK€ MHOTO JIET
aKkTHUBHO padotaet B Poccuiickoit deneparuu, uto mo3posset doiee 3¢ dhek-
THBHO HCIIONB30BaTh CIICHUAJIbHBIE Pa3pelIeHHs, a TaKkKe MPeloTBpallaeT
CHUTYAIMIO, KOIJIa NMepeBO3YMKH B Havaje rojga 06e3 HeoOXOAMMOCTH BBHIOU-
paroT CneuaJbHBIC PA3PCIICHUA U HE UCIIOJB3YIOT UX B TCUCHHUE I'oJia, B TO
BpeMsl KaK WHbIC TIEPEBO3YMKH HYKIAIOTCSl HUMEHHO B JIAHHBIX pa3pelIeHHsX
(KaK 3TO MPOUCXOIMT B HacTosIee BpeMs B PecriyOnuke benapycs).
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VK 340.136:316.624
H.B. Cmpamynam, I'Il. IIpouenko

IOPUOWYECKAA TEPMUHONOIUA B HOPMATUBHbBIX NMPABOBbIX AKTAX
KACATEJIbHO OTBETCTBEHHOCTW 3A HACUIUE B CEMbE

[IpoGiiema IOPUIMYECKOTO S3bIKA BKIIHOYAET Pa3HbIC MapaJUrMbl, SBJIs-
IOIIMecs CTOPOHAMH KaK JIMHTBUCTHYECKOH, TaK M IOPHIMYECKONH 00IacTu
3HaHUSA. BOIpOCkl COOTBETCTBHS TONKOBAaHUS TEPMHMHOB B TEKCTaxX IpaBa
U TIPAaBWIIBHOE WX YHOTpeOJeHHE KacaTeIbHO CEMAaHTHKH M HOPMAaTHBHO-
CTH TpaMmaTrHyeckux (Gopm ciioBa BcerJa ObUIO B TOJIE UCCIESOBAHUS KaK
3apyOeKHBIX YUYECHBIX, TaK M OTEUECTBEHHBIX. AKTyaJlbHbIE IPOOIEMBI, Ka-
carormuecs IOpPUINYEeCKOd TEPMHHOJIOTHH W TPABOBBIX MOHATHHA, HU3ydalu
A.C. Anexcangpos, C.C. Anekcees, H.A. Aprtuxyna, H.J[. Tones, I'I1. TIpo-
ueHko, JI.A. Cumonenko, H.IT. Siumms.

AHanu3 KOHKpeTHBIX HaydHbIX padot (M.E. BopoGresoii, A.JI. JIuTBuHO-
BOM, JI.A. MapiaBsl), CBSI3aHHBIX C FOPUANYECKOI TEPMHUHOIOTHEH, TOKa3bI-
BACT, YTO CTOJIb HEOAHO3HAYHO MHTEPIIPETUPYIOTCA T€ WIN UHBIC TEPMUHBI B
COBPEMEHHOM 3aKOHOJATENbCTBE, OCBAMBAEMbIC IOPUINYECKON HAyKOH, CO-
OTBETCTBEHHO C JIMHI'BUCTUYECKOH MapajnrMoii, 4To, B CBOIO OYepe/ib, BEAET
K OTIPEJICIEHHOTO POfa KOJUTU3USM.

B nmanHO# cTarhe pacCMOTPHM 3Ty MPOOJIeMy Ha Marepuaie 3akoHa
VYxpanns! «O NpeaoTBpaIIeHNH U TPOTUBOACHCTBIH JOMAITHEMY HACHIINIO.
AHanm3 TEPMUHOJIOTUH, KOTOPasi MCIIONb3yeTCs B YKa3aHHOM HOPMAaTHBHOM
NPaBOBOM aKTe, IO3BOJIUII BBISIBUTH OIPE/EICHHbIC MPOOIEMHBIE BOIIPOCHI
TOJIKOBAHUSI TEPMHUHOB M TOHITUH I0PUIMYECKOTO TEKCTA, OTACIBHBIC U3 KO-
TOPBIX TPeOyIOT OoJIee TIATEIFHOTO PACCMOTPEHHUS. TaK, aHAJIN3 H3y4aeMOoro
JIOKYMEHTa [10Ka3aJl, YT0 KOHKPETHBIM (hOPMYIIMPOBKAaM HEOOXOMMa OIpe/ie-
JIeHHas 10paboTKa, TO3TOMY HaMH BBIIBUHYTHI CISTYIONIHE IPEITOKCHHUS.

1. JlononHUTH CT. 1 BBIIIIEHA3BaHHOTO 3aKOHA 1. 18, B KOTOPOM IPUBECTH
3aKOHOJIATENIbHYIO AC(HUHUIMIO TEPMUHA «UACTHBIC OTHOILICHUS», OCKOJIBKY
OH ynoTpeOnsieTcss B pacCMaTpHBaeMOM 3aKOHE JIOBOJIBHO YacTO U OJIHOBpE-
MEHHO 0003Ha4aeT OLIEHOYHOE MOHATHE, KOTOPOe MPAaBOIMPUMEHUTESIMH, a
TaKXKe rpakIaHaMi YKpauHbI, JULAMH 0e3 TpakIaHCTBA, HHOCTPAHIIAMU MO-
JKET TOJIKOBAaThCS JOCTATOYHO HEOAHO3HAYHO, @ NHOTA U IPOTHBOPEUHUBO.

2. OmpeneneHne «yrpo3bl COBEPIICHUS ACIHUID KaK OJHOTO W3 BHJIOB
JIOMAIITHETO HACHJIUS BBIIVISIIUT HE COBCEM OIPaBJaHHBIM BBHJY TOTO, YTO
NICUXOJIOTMYECKOe HACHJIME BKJIIOUAET B ce0sl YIPO3bI U 3aITyTMBaHHSI.

3. Hopaborarp . 17 ct. 1:

17) @usuueckoe nacuaue — gpopma domawne2o HACUNUA, BKIIOUAA NO-
wjeuunyl, NUHKW, MOJIKAHUE, WUNARue, NOPKY, Kycanue, a makoice He3a-
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KOHHOe JuuieHue c800600bl, HAHECeHUe no0es, UCHMA3AHUE, NPUYUHEHUE
MEeNeCHbIX NOBPENCOCHUNl PA3IUYHOU CIMENeHU MANCeCIU, OCMAasieHue 6
ONACHOCMU, HeOKA3AHUE NOMOWU UL, HAXOOSUEMYCSL 8 ONACHOM OISl HCU3-
HU COCMOSHUU, NPUYUHEHUEe CMePMU, cogepuleHue Opyaux npasoHapyuleHuil
HACUILCHBEHHO20 XApaKmepd.

Jliist cpaBHEHUS IPUBEIEM KOMMEHTApUil K YTOJIOBHOMY KOJEKCY YKpa-
uHbl (cT. 126. [loOou w wucts3anus): «../Jpyeue Hacunvcmeenuvie Oeii-
cmeusi — 3mo opyeue, Kpome yoapa u noboes, HacuibCmeeHHvle OeliCmaus,
KOMOopble MO2YN 3aKI04UAMbCS, 8 HACMHOCU, 6. WUNAHUU, 6bIKPYYUEAHU
KOHeuHocmell, yuieMaeHuu moi Ui UHOI Yacmu mena ¢ NOMOwbio -
ObLX yempoticme, yOyuieHuU weu, 6bIPbl8AHUU 6010C, 8030eUCMEUs HA MEL0
mepMuiecKuUMU Gaxmopamu u momy nooooHoe. ...»

CTOHT TaKke y4ecTh, 4TO BO (hpase «noujeuursl, NUHKY, MOJIKAHUE, WU-
naue, nopKa, Kycanuey NOIEUUHbI, TMHKU BBICTYMAIOT KaK CyIIECTBUTEb-
HbIe, 0003HAYAIOIIHE PE3YIIBTAT ACHCTBHS, & MOIKAHUe, WUNAaHue, NOpPKd, Ky-
caHue — OTTIATONBHBIC CYIIECTBUTEIbHBIC, 0003HAYAIOIIHE TPOIIECC U CAMO
JICUCTBHE, UTO, B CBOO OYEPE/Ib, IPOTUBOPEUUT CEMAHTUKO-CUHTAKCHIECKOMY
CTPOCHUIO (HOPMYIHUPOBOK, T. €. OOJIee YIauHOl B 9TOM KOHTEKCTE MPE/ICTaB-
JSIETCS TAKOe COCTUHCHUE «HAHECeHUe NOWjeyuH, NUHKOG, MOIKAHUe, Uju-
nauue, nopra, omkycvléanusy. IIpuMedaTenbHO, NUHKY U NOWEUUHbL — ITO
MPOCTOPEYHAs JICKCHKa (B AKaJIeMHUUECKOM TOJKOBOM CJIOBAPE YKPAUHCKOTO
SI3bIKa YIIOTPEONIACTCSI ¢ PEMapKOit pa3zeo8opHoe), SMOIIMOHAIBHO OKPAIIICHa,
KOTOPYIO HE COBCEM YMECTHO HCIOIb30BaTh B 3aKOHOIATEIIBHOM TEKCTE.

4. CnenoBano Obl M3MCHUTH TaKkKe (OPMYIUPOBKY «IULUCHUE JICUTB,
€obl, 00exHCObl, OPY2020 UMYWECmEd, OCHENCHbIX CPeOCmE U OOKYMEHNO8Y
. 4 ct. 1: 4) sxoHomuueckoe Hacunue — popma OOMAWHe20 HACUIUsL, BKII0-
4as yMolulleHHOe TUUIEHUE JHCUTIbA, €0bl, 00€XHCObl, OPY2020 UMYULeCmed,
OCHENHCHBIX CPEOCME U QOKYMEHM OB U 603MONCHOCHIU NONIb30BAMbCS UM,
ocmaenenue 6e3 npUCMompa Uil NONeYUmMenbCmed, NPensimcmeo8anue 6 no-
JIyHeHUU HeOOX0OUMbIX YCIye NO JIeYeHUI0 Ul peabunumayui, 3anpem paoo-
mamo, npunylcoenue K mpyoy, 3anpem yuumvcs u opyeue npasoHapyuenus
IKOHOMUHECKO20 XapaKkmepa, TIOCKOIbKY MHIIA — 3TO HE UMYIIECTBO, CPe/-
CTBa WJIH JOKYMEHTHI.

[pemnaraem Takyto GOPMYIUPOBKY: JulUeHUE RUWAL, @ MAKIHCE JiCUTbS,
00e2CObL, OPY2020 UMYULECMEA, OCHENHCHBIX CPeOCmE U OOKYMEHMO8.

5. HyxHO u3MeHUTH (HOPMYIUPOBKY «OTBETCTBEHHOTO OTHOIICHUS K
CBOUM IMOCTYITKAM U UX TOCJIEACTBHUSAM, B TOM YHCIIE K BOCIIMUTAHUIO JAETCH
Bm. 10cT I:

10) npoepamma 0nst 06uUOUUKA — KOMIILEKC Meponpusimuil, ¢popmupyem-
€5l Ha OCHOBE Pe3VIbInamos OYeHKU PUCKO8 U HANPAGLEHHbI HA USMEHEHUe
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HACUTLCMBEHHO020 NOGeOeHUs 00UOUUKA, YopMUposanie y He2o HOB0l, Hed-
2PecCUBHOU NCUXOIOSUYECKOL MOOeNU NOBEOCHUsl 8 YACIHbIX OMHOUEHUSIX,
OMBEMCMEEHHO20 OMHOWEHUS. K COUM NOCHIYNKAM U UX NOCIeOCMEUIM, 6
MomM yucie 68 OCNUMAaHuu oemetl, H4 UCKOPEHEeHUe OUCKPUMUHAYUOHHBIX
npeocmagieHuti 0 COYUANbHBIX PONIAX U OOA3AHHOCHIAX HCCHWUH U MYIHCUUH,
TIOCKOJIBKY 80Chumanue demeti HeNb3s1 CINTATH ITOCTYITKOM.

[Ipennaraem Takyto GOPMYIUPOBKY ... OMBEMCMEEHHOZ0 OMHOUEHUSL K
CBOUM NOCMYNKAM U UX NOCLEOCBUAM, K OCHUMAHUIO Oemell. ...

Kak Bumum, npoOieMHbIC BOMPOCHI TOJKOBAHUS 3aKOHOAATCIBHBIX TCK-
CTOB (B JIaHHOM CJIydae aHaJIN3UPYEeMOT0 3aKOHA) HEMOCPEICTBEHHO CBSI3aHbI
C COOTBETCTBCHHOW MHTCPIPETANUCH TCPMHUHOB, TIOATOMY U3yUYCHUE CIICIIH-
AJIbHOM JICKCUKH, ¢ 3HAYCHUsI, BAJICHTHOCTH U TPAMMATHYCCKUX B3aUMOCBSI-
3€H SABJISCTCS B HACTOSIICE BPEMsI TEM BaXKHBIM BJICMEHTOM B UCCIICIOBAHUH,
KOTOPBII TOMOXKET M30eKaTh IPOTUBOPEUUBBIX MMOJIOKECHHUI B TEKCTaX MPaBa.

VK 347.422
B.I1. Cyxonapose

OTKA3 UCMONHUTENA OT OKA3AHUA YCIYT
KAK ®AKTUYECKOE YCNOBUE
FPAXIAHCKO-NPABOBOW OTBETCTBEHHOCTU

B Pecnyonuke benmapych BOMPOCH TPaKIaHCKO-TIPABOBOM OTBETCTBEH-
HOCTH IIPH BO3ME3JHOM OKa3aHWH YCIYI PETYIHPYIOTCS IOJ0KECHUIMHU
1. 39 I'paskaanckoro komaekca Pecnyonuku benapycs (I'K), Hopmamu o moj-
paae, 6BITOBOM nmoapsac, a TaKXKe O6HII/IMI/I TpaXIaHCKO-IIPaABOBBIMHU I10JIO-
JKCHUSIMH 00 OTBETCTBEHHOCTH 3a HapylleHHe 00s13aTenbeTB. K ykazaHHOMY
MPEeIMETY TPABOBOTO PETYIUPOBAHUS, B YACTHOCTH, MOTYT OBITh OTHECEHBI
nonokeHust 1. 39 'K 06 ogHOCTOpOHHEM OTKa3€ OT UCIIOJHEHUS JJOTOBOPa
BO3ME3/IHOTO OKa3aHUsl yCIyT.

C omHO¥ cTOpoHBI, HOPMEI CT. 736 'K mpenocTaBisitoT CTOPOHAM 1paso
OZIHOCTOPOHHET0 OTKa3a OT HCIIOJHEHUsI JIOTOBOPA BO3ME3HOTO OKa3aHUs
YCIIYT, T. €. ONPECICHHBIX COOTBETCTBYIONIMX 00s13atrenbeTB. C Apyroi cro-
ponsl, 1. 2 cT. 736 TK 6 xauecmese ycrogus peanu3anuu dTOTO MpaBa UC-
HOJIHUTEISL NPedyCMampusaent noiHoe o3meweHue Yobinkos, KOTOpoe 1o
00IeMy TpaBHIy PacCMaTpUBAeTCsi Kak Mepa IpakJIaHCKO-IIPaBOBOW OT-
BCTCTBECHHOCTH, HO B JJAaHHOM CJIy4a€ UMCCT KOMHeHC&HHOHHBIﬁ XapaxkTep.
BhIsBIICHHBIC aCMIEKThI PeaU3aI[iK UCIIOIHUTEIEM OHOCTOPOHHETO OTKAa3a
OT JIOTOBOPHBIX 00513aTeIbCTB YKa3bIBAIOT HA MPOOJIEMY ONpe/eNeHus mpa-
BOBOIi MPHUPOJIBI PACCMATPUBAEMOT0 OJIHOCTOPOHHETO OTKa3a, a TaK¥Ke Ipo-
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611eMy 00OCHOBaHHOCTH JICTIILHOTO NPEIOCTABIICHNSI UCTIOJIHUTEIIIO ITpaBa
OTKa3aThCsl OT OKa3aHUs YCIYT MO 3aKJIIOYEHHOMY C 3aKa34HKOM JIOT'OBODY.

Ipobnema onpedenenus npagosotl NPupoObl OOHOCMOPOHHE20 OMKA3A UC-
noanumens. B 10punuyeckoil ureparype oJJHOCTOPOHHUI OTKa3 OT UCIIOJHE-
HUS JIOTOBOpa B MEPBYIO OYEpe/lb PacCMaTpPUBACTCS KaK Mepa ONepaTHBHOIO
BO3JICHCTBYS B Clly4ae IMPOTHBOIPABHOIO ITOBEAEHMSI OIHOM M3 ctopoH. Ta-
KOH MOJIXOJ1 K OJIHOCTOPOHHEMY OTKa3y 00YCIJIOBIICH KOPPEIUPYIOIMMH C HUM
IpakIaHCKO-TIPABOBBIMH TTOJIOKEHUSMH 00 OJJHOCTOPOHHUX TPEOOBAHMUSX IO
M3MEHEHHIO MO0 PAaCTOPIKEHHUIO JJOrOBOPa, OCHOBAHHBIX Ha CYIIECTBEHHBIX
HapyILEHUsIX JI0T0BOPA APYTOil CTOPOHOM. [ paxkjaHCKOe IPaBO TaKkKe CBSI3bI-
BaeT JOIYCTHUMOCTb PACCMaTPUBAEMbIX OJTHOCTOPOHHUX TPEOOBaHUIA B CiTy4yae
CYILECTBEHHOTO M3MEHEHUSI 00CTOSITENBCTB, M3 KOTOPBIX CTOPOHBI MCXOAWIIN
py 3aKiroueHnu gorosopa (ct. 420 u 421 I'K). Takum oOpa3om, npaBo oHO-
CTOPOHHETO OTKa3a OT MCIIOJIHEHHS JIOTOBOPA JIOJKHO OBITh TECHO CBSI3aHO C
CYILIECTBEHHBIMU HapyIICHUSMH JOTOBOpA JIMOO CYIIECTBEHHBIM M3MEHEHH-
€M 00CTOsTENbCTB. B TO e BpeMst 0TKa3 MCIIOIHUTEINS OT OKa3aHHUsl YCIIyT I10
1. 2 ct. 736 'K He umeeT mogoOHBIX OCHOBaHMH (PaBHO Kak M JAPYTUX) U JIO-
ITyCKaeTCsl MPY MPaBOMEPHOM IMOBEJEHUH 3aKa3uuKa (APYroil CTOPOHBI), 4TO
BBI3bIBAET HESICHOCTh MPABOBOM MPUPOABI OTHOCTOPOHHETO OTKA3a MCIIOIHH-
TeJIs B IaHHOM Cllydae (HeBO3MOKHOCTH OTHECEHHS €r0 K MepaM OIepaTUBHO-
IO BO3/ICHCTBUS), @ TAKXKE COMHEHUS B (JaKTHUECKOI TPABOMEPHOCTH TAKOTO
OTKa3a.

IIpobrema obocrosanHocmu 1€2a1bH020 NPeOOCMAGIeHUs UCHOTHUMENIO
npasa omxasza om oxazauua yciye. B citydae okazaHus yciryr KOMMepUYeCKoH
opraHu3anyed, WHANBUIYAIbHBIM MPEANPUHIMATEIEM, COOTBETCTBYIOIIA
JIeSATEIILHOCTD SIBJISIETCSI UX OCHOBHOM JIESTENILHOCTBIO, OCYILECTBISISI KOTO-
PYIO yKa3aHHbIE CYOBEKTBI M3BJICKAIOT MPUOBLIb, C LEISIMU Yero OHHU ObLIH
CO3/IaHBI JINOO 3aperucTpupoBaHbl. JJOroBOop BO3ME3IHOTO OKa3aHUs yCIyr
C TaKUMHU CyOBEKTaMH, B NEPBYIO O4Yepelb — KOMMEPUYECKOW OpraHu3aly-
e, nmeeT MyONMYHBIA xapakrep o npaswiam 1. 1 ¢t. 396 I'K, u cornacuo
1. 3 3TOM K€ CTaTh! 0TKAa3 OT 3aKJIFOYEHHsI ITyOJIMYHOTO JIOTOBOPA IPH HAJIH-
YHH BO3MOYKHOCTH NPEAOCTABUTH MOTPEOUTENIO0 COOTBETCTBYIOINE TOBAPHI
(paboThlI, yCITyTH) HE IOITyCKAeTCsl.

OIHOCTOPOHHUH OTKa3 MCHOJHUTENS OT MCIOJHEHMs 3aKIFOYEHHOTO C
3aKa34MKOM JIOTOBOpPa BO3ME3THOTO OKa3aHUsI YCIYT XOTh U HE SIBJSIETCS OT-
Ka30M OT €ro 3aKiItoueHus (4To He HapymaeT Tpedosanus ct. 396 I'K, npens-
SIBJISIEMBIE K MYOJIMYHBIM JIOrOBOPaM), OJJHAKO CXOJIHBIN C HUM I10 pe3yJibTa-
TUBHOMY COJIEPYKaHUIO — HE OKa3bIBAEMbIM KOHTPAreHTY YCIIyraM IpH Haju-
YHU peasbHOI BO3MOXKHOCTH MX OKa3aTh. Benp 1. 2 cT. 736 'K He cBs3bIBaeT
IIpaBa OJIHOCTOPOHHET0 OTKa3a MCIIOJIHUTEIISI C KAKUMH-JINOO0 YCIOBHAMH He-
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BO3MOYKHOCTH XapaKTEPHOTo ISl Hero okazaHus ycuyr. [lonqoono HeobocHo-
BaHHOMY OTKa3y B 3aKJIOYEHHH IyOIHMYHOIO JIOTOBOPA BO3ME3HOTO OKa3a-
HUSI YCIIYT, OTKa3 UCTIOIHUTENSI OT UCIIOJHEHHST 00513aTeIbCTB, BHITCKAFOIIMN
U3 yXKE 3aKJIFOYCHHOIO C 3aKa34HMKOM JIOTOBOpPA, MIPOTHBOPEUYUT HEKOTOPHIM
OCHOBHBIM HavajiaM IPakKIaHCKOTO 3aKOHOJATENILCTBA (IIPUHIUIT PABEHCTBA
YYaCTHHKOB TPaKJAHCKHX MMPABOOTHOUICHUHN Iepe]] 3aKOHOM, TIPUHIIHIT J10-
OpPOCOBECTHOCTH W PAa3yMHOCTH YYAaCTHHKOB), a TaKke 0e30CHOBATEIHHO
MPEISITCTBYET OOBIYHBIM YCJIOBHUSIM TPaXKJIaHCKOTO 000poTa. OHOCTOPOH-
HUH OTKa3 OT OKa3aHHs YCIyT MOXKET ObITh OOOCHOBAH JIUIIIb HEBO3MOKHO-
CTBIO UX OKa3aHUsI 110 KAKUM-TTHO0 0ObEKTHBHBIM IPHUUHAM. B npoTnBHOM
cllyyae He SICHO, 3a4€M KOMMEpPYeCKasi OpraHM3allisi OKa3bIBAeT YCIYTH U
Yero OHa X0oueT JOOUTHCS «M30MpaATEIbHBIMY OKa3aHUEM ITHUX YCIIYT.
bBe3ycioBHO, HCIONHEHHE J0TOBOpAa HE JOJKHO OBITh KaTeropuvecku
MMIICPATHBHBIM, PABHO KaK U MEphI IPa)XIaHCKO-IIPABOBOW OTBETCTBCHHO-
CTH HE JIOJDKHBI OBITh 4Yepecuyp YKECTOYCHHBIMH, ITOCKOJIbKY Y4aCTHUKH
IPaXAAHCKHUX MTPABOOTHOIICHHH PaBHBI MEKIY COOOH U TOOPOBOIBHO CO3-
JIafoT 11 ce0st 00s13aTeNbCTBa Ha JIOTOBOPHOM ocHOBe. OjiHaKO BO3BE/ICHHE
OTKa3a MCIIOJHUTEISI OT OKa3aHHsl yCIIyr, KOTOPbIe OH 110 Xapakrepy CBOei
JeSITeIbHOCTH 00513aH OKa3bIBATh OOPATHBIIMMCS K HEMY JIUIIaM, B €10 CyOb-
EKTHBHOE MPABO, MMyCTh JAaXKE MOJ] YCIIOBHEM IOJIHOTO BO3MEIICHHUS 3aKa34H-
Ky YOBITKOB, C HAIllell TOUKH 3peHHs], HEOOOCHOBAaHHO. VICIOMHUTEH MOKET
HE OKa3bIBaTh YCIIYTH 3aKa34UKY, C KOTOPBIM 3aKJIFOYHII IOTOBOP, 03 BCSKIX
OCHOBAHHHU, HO 3TO JOJDKHO XapaKTEPHU30BaThCS OOBCKTHBHBIM MPABOM Kak
[IPOTUBOMPABHOE (@ HE MPeAyCMOTPEHHOE UM IIpaBOMepHOe) aesiHue. B mpo-
TUBHOM CJIy4ae MCKa)XAeTCs HE TOJBKO peaiu3allvs MPUHIIUIA PAaBESHCTBA
YYACTHHKOB TPAXIAHCKUX IPABOOTHOIICHU, UX JJ0OPOCOBECTHOCTH U Pasy-
MHOCTH, HO ¥ U3MEHSIETCSI CYyObEKTUBHOE OTHOIICHUE UCTIONHUTEIIS YCIIYT K
OKa3bIBAEMBIM YCJIyraM U UX HCOKa3aHUIO. Be;u: OTKa3 OT UCIIOJIHCHU 0651-
3aTeJbCTB M0 JIOTOBOPY BO3ME3IHOTO OKa3aHHsl YCIIyT MPU3HASTCS OJIHUM U3
CYOBCKTHBHBIX IPaB MCIIOIHHUTEIS, @ HE €r0 HeTaTHBHBIM MTOBEICHUEM.
[onaraem, npasosasi pecnamenmayus 0OmKa3a UCNOIHUMENSL OM Pediil-
3ayuu 0053amenbCme No OKA3aHUIo YCaye O0NICHA OblmMb UBMEHEHA ¢ npe-
00CMaBAneMoO20 eMy COOMBEMCmMEYIoue20 npasd npu pempocnekmueHoOM
VCI08UU HA YCMAHOGIEHUE NPOMUSONPAGHOCMU UCHOTHUMETbCKO20 HEeOKd-
3aHUs YClye ¢ PempoCHeKmuUHbIM nociedcmeuem. YKa3aHHOE H3MCHCHHE
m. 2 c¢t. 736 'K 00yclioBiIicHO T€M, YTO HPaBO OJHOCTOPOHHErO OTKa3a HC-
MOJIHUTEJSI OT OKa3aHHs YCIyT, He TpeOyroliee 0ObeKTUBHBIX OCHOBAHHIA,
MIPOTHBOPEYUT MPUHIIMIIAM PABEHCTBA, JOOPOCOBECTHOCTH M Pa3yMHOCTH
YYaCTHHUKOB T'paXJIaHCKHUX HpaBOOTHOmeHHﬁ, CHW)XACT YPOBCHb COLMAJIb-
HOM OTBETCTBEHHOCTH HCIOJHUTENS TEpel 3aKa3uMKOM 3a peasibHblil (hakTt
OKa3aHUsl YCIIYT, MPEMATCTBYET OOBIYHBIM YCIOBHUSIM IPAXKIAHCKOTO 000poTa.
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I'paxanckoe 3akoHOaTenbCcTBO Poccuiickoit deneparyy conepxKUT aHa-
JIOTHYHYIO0 HOPMY, PErIaMEHTHPYIOIIYI0 IPaBO OJHOCTOPOHHETO OTKa3a HC-
TIOJTHUTEJIS] OT OKAa3aHHs YCIIYT 110 COOTBETCTBYIOIIEMY JIOTOBOPY IIPH yCIOBHU
MIOJIHOT'O BO3MEIICHUS 3aKa34HKYy YOBITKOB (I1. 2 cT. 782 ['park1aHCKOro Kojiekca
Poccuiickoii @eneparun (yacti Bropoii). [TomoOHbIe rpask1aHCKO-ITPaBOBbIC
TIOJIOXKEHHSI COZIEPIKATCS TAKOKE B FPakJaHCKOM 3aKOHOAATENILCTBE PYTHX ro-
CyIapcTB — y4yacTHUKOB EBpasuiickoro 3xonomuueckoro corsa (EADC): Pe-
cryonika Apmenust — 1. 2 c1. 780 I'paxknanckoro kogekca Pecrryonmkn Apme-
nust; PecryOnmka Kazaxcran — 1. 2 ct. 686 I'paxknanckoro kozekca Pecrry6mm-
kn Kazaxcran (Ocobennast uacts); Kbipreisckas PecrmyOnuka — 1. 2 ct. 699
I'paskmanckoro konekca Koipreisckoit Pecrryomuku (qacts I1).

Hecmotpst Ha MICHTHYHYIO perIaMEHTAINIo0 (Ha YPOBHE I'PaskAaHCKOTO
3aKOHO/IATENbCTBA TOCyAapcTB — ydacTHHKOB EADC) HeucnoaHeHus J0ro-
BOpa BO3ME3IHOTO OKa3aHMs yCIyT ITyTeM OTKa3a MCIIOIHHTEINS OT 00si3a-
TENBCTB, COOTBETCTBYIOIEE 3TOH pPErIaMEHTAlMH TPa’kJaHCKO-TIPaBOBOE
TIOJIO’KEHNE BCE JKE JIOJDKHO OBITH M3MEHEHO 4epe3 IpHJaHNe PaccMaTpH-
BaeMOMY MOBE/ICHUIO HCIIOJIHUTEIS IIPOTHBONIPABHOTO XapakTepa. Pruckn 3a-
Ka34MKa, Hy KJafOIIEToCs B ONIPEACICHHbIN NEPHO/] B OKa3aHUH €My YCIYTH,
HE JIOJKHBI JIOTIONHATHCS IPABOMEPHBIM O€30CHOBATENILHBIM OTKa30M HC-
TIOJTHUTENS OT BBIIOJIHEHUSI COOTBETCTBYIOIINX OOs3aTENBCTB MEPE] 3aKa3-
YHKOM, KOTOPBIE OH JOJI)KEH BBITIOTHATH MO XapaKTepy CBOEH NeATEIbHOCTH.
Hecmotpst Ha BBITEKaroOIlee U3 peaan3aliiy MpaBa OTKa3a MCIOIHUTENS OT
OKa3aHMs YCIIYT IOJIHOE BO3MEIIEHHE YOBITKOB 3aKa3uUKY, IOCIIEAHEMY BakK-
Hee OKasbIBaeMasl yCIyra.

VK 347.454
M.B. Typosey

OTBETCTBEHHOCTb 3AKA34YMKA MO IOFOBOPY
HA OKA3AHUE UHXEHEPHbIX YCIYT

[pwu 3aKiTI04EHUH TOTOBOPA CTOPOHBI HAJICIOTCS HA HAJJIC)KAIICE MCIION-
HEHHE er0 YCIOBUI M B CHITY 3TOTO PEIIPUHUMAIOT MOMBITKH MUHUMH3UPO-
BaTh PUCKU HEHCIIOJIHCHUS JOTOBOPA ITyTEeM BKIIIOUCHHS B HETO YCIOBUH 00
OTBETCTBEHHOCTH JIN0O CIIOCO0OB 00eCTICUCHUs HCIIOJHEHUS 00SI3aTCIIBCTB.

Hannesxaree uCoHEeHHE JJOTOBOPA aKTyalbHO JUIsl CTPOUTEIBCTBA, TAK
KaK JAaHHBIN BUJI [IPEANIPUHUMATEIILCKOM JIESITENbHOCTH MPE/ICTABISET COO0M
CJIOKHBIN JTUHAMUYECKHI MPOIECC, B KOTOPOM HCHAJUICKAIICE HCIIOTHCHUE
00513aTeNbCTB OTHOTO M3 YYACTHUKOB CTPOUTENILHOMN JESTeIbHOCTH HEraTHB-
HO CKa3bIBACTCS HA ACATCIBbHOCTU UHBIX y‘IaCTHI/IKOB CTpOI/ITeHLHOﬁ JCATCIIb-
HOoCTH. ITOMHMO 3TOTO HEHAJUIEKAIIEE HCITOIHEHNE 00s3aTENILCTB OMHUM U3
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YYaCTHUKOB CTPOUTEJILHON NESATEIbHOCTH MOXET HEraTMBHO CKa3aTbCs Ha
CPOKax CTPOUTEIbCTBA OOBEKTOB.

IIpaBo 3aka3umka MpHUBIEKaTh MHXKEHepa 3akperuieHo B 1. 22 IIpaBun
3aKJIFOYCHUS] U UCIIOIHEHHsI JI0TOBOPOB CTPOUTEIBHOTO NMOAPSA, YTBEPK-
JIeHHBIX mocTtaHoBleHneM CoBera MunmctpoB Pecrmy6nuku bemapyces ot
15 centsbps 1998 r. Ne 1450, B COOTBETCTBHH ¢ KOTOPHIM 3aKa34HK BIIPaBE
CaMOCTOSTENILHO PEaIN30BhIBATH CBOM (DYHKIMM JIMOO TMepenaTh UX HCIOJ-
HEHHE HWHXXeHepy (MH)KEHEpHOH OpraHm3alyu) IyTeM 3aKIIOYeHHs COOT-
BETCTBYIOIIEro JoroBopa. [IpuBieueHHbIN 3aKka3dMKOM HUHXKEHEP HE TOJIBKO
OCYILECTBIISAET KOHTPOJIb U HAA30p 3a CTPOUTENHCTBOM, HO U IPUHUMAET BCE
HEOOXOIUMBbIC PEIICHHS B 3TOW 00JACTH BO B3aWMOOTHOLICHHSX C TOAPSI-
YUKOM (OT UIMEHH 3aKa3YHKa).

Bsuay sroroJI.H. JIucuua cripaBeiIMBO YKa3bIBAET HA TO, UTO 3aKa3UMKaM-
Henpo(eCcCHOHAIAM B CTPOUTEIBHON AEATEILHOCTH HACTOSITEIBHO PEKOMEH-
JyeTcsl Ha BCEX CTaJlUsIX CTPOUTEIHCTBA, HAYWHAS C ITPEABIHBECTHIIMOHHOM,
MIPUBJICKATh Ul BHIMOJHEHUs (QYHKIMH 3aKa3dMka rpodeccuoHana — WH-
JKEHepa WIN UHKEHEPHYI0 OpraHu3aluio. OTH BO3SHUKAIOILINE B3aHMOOTHO-
HICHUA MCXKAY 3aKa3UMKOM U HUCIIOJTHUTECICM — I/IH)KeHepHOI‘/II OpFaHH3aHHCﬁ
(MHXXEHEepPOM) PErIaMEeHTHPYIOTCSA JOTOBOPOM HAa OKa3aHHUE WHIKEHEPHBIX
ycnyr. Hapnexaiee nucrnogHeHne 0053aTebCTB HH)KEHEPHOW OpraHu3auei
BO MHOTOM 3aBHCHUT OT HaJUIKAILETO UCTIOTHEHHS 00s3aTeNIbCTB 3aKa3umKa,
TaK KaK MEepBOHAYAIBHYIO0 HH(POPMANNI0 00 00BEKTE CTPOUTEIHCTBA HHXKE-
HepHas OpraHM3aIys MoJTydaeT OT 3aKa3uHKa.

IIpu 3axtoueHNH 10roBopa Ha OKa3aHHE MHXKEHEPHBIX YCIIYT BaXKHO CO-
I1acOBaTh CYIIECTBEHHBIE YCJIOBHUS J0OTOBOpa, Tak Kak B cuiy 1. 1 ct. 402
I'paxxmanckoro koxekca PecryOmuku benapych J0roBop cuuTaeTcs 3aKiro-
YEHHBIM, €CJIM MEXKJIy CTOPOHAMHU B TPEOyeMOH B MOAJIeKAIINX ciryyasx (pop-
M€ JJOCTUTHYTO COIVIAILIEHHE 110 BCEM CYIIECTBEHHBIM yCIOBHSAM JOTOBOpA.

Cy1ecTBEeHHBIME YCIIOBHSIMH JIOTOBOPA HA OKA3aHUE WHKCHEPHBIX YCIIyT
B CTPOHUTENBCTBE CONIACHO M. 6 VIHCTPYKIINM 0 TIOpsiAKE OKa3aHUs HHKEHEP-
HBIX YCIYT B CTPOUTEIBCTBE, YTBEP)KICHHOH ITOCTaHOBIEHHEM MuHHCTEp-
CTBa apXUTEKTYpbI M cTpouTenbeTBa Pecrryonmuku benapyck or 10 mast 2011 .
Ne 18, sBnsieTcst HAMMEHOBAHUE CTOPOH M UX PEKBU3UTHI, IPEAMET 10roBOpa
¢ yKkazaHueM (QyHKIHMH HHKeHepa (MHKEHEPHOM OpraHu3alym), mpasa 1 00s-
3aHHOCTH CTOPOH, JOTOBOPHAS II€HA YCIYT, HOPSIOK PacueTOB, HCTOYHUKU
(UHAHCUPOBAHUS, OTBETCTBEHHOCTh CTOPOH, MOPSAOK CaYH-IPUEMKH OKa-
3aHHBIX YCIIYT, YCIOBHs OOECIICUCHNUS JIESITENbHOCTH NHKEHEpa (MHKEHEep-
HOW OpraHu3anuy), CpoK AeHcTBHA poroBopa. HeoOxoammMo OTMETHTH TO,
YTO KakJasi CTOPOHA BIIPaBe BHECTH MPEVIOKEHHS O BKIFOYCHUH B JIOTOBOP
JpYyTUX yCIOBUIL.

B panee nefictByromeit MTHCTpyKIMU 0 MOpPSAIKE OKAa3aHUS HWHKEHEPHBIX
YCIyr B CTPOUTEIBCTBE, yTBEPXKICHHOW MOCTaHOBICHHEM MMHHCTEPCTBA
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apXUTEKTYPBI U cTpouTenbcTBa Pecnyonuku benapycs ot 8 nexabpst 2004 1.
Ne 27, noroBop HOKEH cCOAEp)KaTb CIIELyOLIMe 00s3aTeIbHbIEC YCIOBHS:
HaMMEHOBaHHE CTOPOH M MX PEKBH3HTHI, IPEIMET JJOrOBOpPa C yKa3aHHEM
KOHKPETHOro 00beMa yCIyr W nepedHs (QyHKIHH, MOUIeKaIlnX BbIOJIHE-
HUIO MHXXCHEPHOH OpraHm3aIie, onpeneieHne QyHKIUH WHXeHepa (UH-
JKEHEpHOH OpraHM3alii), JOTOBOPHYIO IIEHY YCIYT, KaJbKYJSLHUIO 3aTpar,
OIPECIISIONIYIO JIOTOBOPHYIO LIEHY, IpaBa U 00S3aHHOCTH CTOPOH, OTBET-
CTBEHHOCTb CTOPOH, MOPSJIOK CHaYN-TIPHEMKH OKA3aHHBIX YCIYT, MOPSI0K
pacyeToB ¥ MCTOYHHKH (DPMHAHCHPOBAHUS, YCIOBUS OOECIIEUEHHS JEsTelb-
HOCTH MH)KEHEPHOI OpraHu3aliu, CPOK JEHCTBUS I0rOBOpA.

Takum 00pa3oM, OTBETCTBEHHOCTb CTOPOH — CYIIECTBEHHOE YCIIOBHE
JIOTOBOpa Ha OKAa3aHWE HHXKCHEPHBIX YCIyI Kak B paHee ICHCTBYIOLICH
WHCTpyKIMu O TOPSAAKE OKa3aHWsA MHKCHEPHBIX YCIYyT B CTPOHTENLCTBE,
YTBEPXKJICHHOW IOCTaHOBJICHHEM MMUHHCTEpCTBA APXUTEKTYPhl U CTPOH-
tenpcTBa PecyOnuku benapych oT 8 mexabpst 2004 r. Ne 27, tak u B 1el-
CTBYIOIIEM B HACTOSIIEE BPEMsI HOPMAaTHBHOM ITPAaBOBOM aKT€, PErJIaMEHTH-
PYIOLIEM OKa3aHHe HHKEHEPHBIX YCIYT B CTPOUTEILCTBE.

OTBETCTBEHHOCTb CTOPOH KaK CYyLIECTBEHHOE YCIIOBHE IPEAINOIaraeT
mrpadHble CAaHKIMU 33 HEHCIIOJNHEHHWE WIM HEHaJUIeKallee HCIIOIHEHHE
YCIIOBHH I0TOBOPA, KaK CO CTOPOHBI 3aKa34rKa, TaK U CO CTOPOHBI HHKEHEP-
HOM opranm3anuu. OgHaKo B 3aKOHOMaTenbcTBe Pecyommkn benmapych cre-
LUaJIbHO HE YCTAHOBJIEHBI OCHOBAHHSI HACTYIIJICHUS M Pa3Mephl I'Pask1aHCKO-
IIPaBOBOM OTBETCTBEHHOCTHU 3a HEHaJUIeXkKalllee HCIIOJHEHNE 00s3aTelbCTB,
BBITEKAIONINX M3 JIOTOBOPA HA OKa3aHNE MHKEHEPHBIX YCIIYT Kak IS 3aKa3-
YHKa, TaK ¥ JJIsl MH)KeHEPHOW OpraHu3alyy.

Heo6xoanmMo OTMETUTH TO, YTO BHIBI IITPAQHBIX CAHKIUH, IPUMEHse-
MBIX K 3aKa34MKy W WH)KCHEPHOW OpraHM3allHel, TakKe CIIEHHUAIbHO HE
perIaMeHTUPYIOTCS 3aKkoHoaTenbecTBOM Pecryonmuku benapyck, B omminuue
OT MHBIX XO3SHCTBEHHBIX JIOTOBOPOB B CTPOWTENLCTBE TaK, B YaCTHOCTH,
OTBETCTBEHHOCTb 3aKa34MKa M HCIIOJHHTEIS T10 JIOTOBOPY HAa BBIIIOJIHEHUE
MPOEKTHBIX U U3BICKATEILCKUX PadOT periaMeHTHpyeTcs Ha M. 57 u m. 58
[TpaBuit 3aKIIIOUEHNST W MCHOJHEHMS JIOTOBOPOB MOApPs/Ia Ha BBIIOJIHEHHE
MIPOEKTHBIX U N3BICKATEJILCKUX PAadOT M (MJIM) BeJleHWE aBTOPCKOTO Haa30pa
3a CTPOUTENBCTBOM, YTBEP)KICHHBIX NocTaHoBIeHHEM CoBeta MHUHHCTPOB
PecnyOnmuku benapycs ot 1 anpenst 2014 . Ne 297.

3aKa3uMK U HCIOJHHUTENIb 110 JOTOBOPY Ha BBINOJHCHUC MPOCKTHBIX H
M3BICKATENIbCKUX PadOT MO OCHOBAHUSM, TIPeaycMOTpeHHbIM [IpaBunamn 3a-
KITIOYECHUS] 1 MCTIOJTHEHUS! IOTOBOPOB TTO/Psi1a Ha BHITOJIHEHUE IIPOSKTHBIX 1
U3BICKATENILCKUX PalOT U (MJIN) BeJleHHE aBTOPCKOTO Ha30pa 3a CTPOUTEIb-
CTBOM, YIIIAYMBAIOT HEYCTONKY (MeHI0). OTBETCTBEHHOCTh 3aKa3ulKa M HC-
TIOJTHUTEJISL 110 ZIOTOBOPY CTPOMTENILHOTO MOPsiia periaMeHTupyeTcs 11. 84 n
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1. 85 TIpaBui 3aKI0YEHUS U UCIIOTHEHHUS IOTOBOPOB CTPOUTEIBHOTO MOAPSI-
J1a, yTBEpKACHHBIMU rocTanoBineHneM Cosera MunnctpoB PecrrybOnmku be-
napych ot 15 centsiops 1998 . Ne 1450 (nanee — IIpasuia Ne 1450). B ciy-
Yyae HeHaJUIeXkKallero UCIOIHEHUS YCIOBUI 10r0BOPa CTOPOHBI YIIadMBAIOT
HeycTolKy (menro). Heycroiika, mpemycmorpenHas I[IpaBmmamu Ne 1450,
SIBJISIETCSI 3aKOHHOM M MOXKET OBITh TOJIBKO yBEJIMYEHAa COIVIAIICHHEM CTO-
pon. ITomaraem, 4yTo B IOroBOpe Ha OKa3aHHE MHKCHEPHBIX YCIYyT CTOPOHBI
BIIPaBE 3aKPENHUTh OTBETCTBEHHOCTh B BUJIE HEYCTOMKH 110 MOJIEJIN JOTOBO-
pa ctpouTenpHoro noapsaaa. Ha Ham B3misa, OCHOBaHUSM /ISl IPUBJICUCHUS
3aKa3z4ynka K IpakJaHCKO-IIPAaBOBOM OTBETCTBEHHOCTH B ()OpMe 3aKOHHOU
HEYCTOWKM MOTYT OBITh: HENpeICTaBICHHE WHXXCHEPHON OpraHm3aliu He-
00xoauMoii nH(GOPMALIUHU, HECOOTIOCHUE YCIOBUH 00CCIICUCHUS ACATEb-
HOCTH WH)KEHepa (MHKEHEPHOH OpraHu3aInn).

CuntaeM HEOOXOJMMBIM JIOTIOTHUTH MHCTPYKIHMIO O MOpsi/iKe OKa3aHUs
WH)KEHEPHBIX YCIIYT B CTPOUTENBCTBE, YTBEP KICHHYIO IOCTaHOBICHHEM Mu-
HUCTEPCTBA apXUTEKTYPHI U cTpouTenbcTBa Pecyomuku benapycs ot 10 mas
2011 r. Ne 18, myHKTOM CJIEIyIOUIEr0 COJACPIKAHUS: «B CIlydae HEMpeICTaB-
JIeHUs1 3aKa34nKOM WHXEHEPHOW OpraHu3aliy HeoOXOAMMON MH(pOpMAIIN
3akazunk yrutaunsaeT McnonaHuTeno HeycTolKy (meHto) B pazmepe 0,1 % ot
CTOMMOCTH YCIIyT WHKEHEPHOW OpraHM3alliy 110 JOTOBOPY 3a KaK/bIH I€Hb
HETIPECTABICHNS] NHKCHEPHONH OpTraHM3alliK HEOOXOAMMON MH(OpPMAIHH.
[Tpu HecoOmoneHnn yCctoBUi 00eciedeHns IesTeNbHOCTH MHXXeHepa (UH-
JKEHEPHOIl opraHu3anuy) 3aKa3uuk yIulauuBaeT VICIIOTHHUTENI0 HEeyCTOMKY
(mrpad) B pasmepe 10 % OT CTOMMOCTH yCITyT HHKCHEPHON OPTaHU3ALNH 10
JIOTOBOPY 3a KaXX/IbIi BBISBICHHBIH (pakT HecoOmoneHns: 3aka3ankoM ycio-
BH o0ecrieueHus JIesTeIbHOCTH WH)XKeHepa (MHKEHEPHON OpTraHM3aIlNHN ).
CTOpOHBI COIIAallIeHHEM CTOPOH BIIPABE YBEIWYHUTH IPEUIOKEHHBIM BBIIIE
pa3mep HEeyCTOMKH, MPaBO Ha YMEHbIIIEHHE 3aKOHHON HEYCTOWKH CTOPOHBI
UMETh HE JIOJDKHBI.

VIIK 347.6 (477)
T.P. ®@eooceesa

OTAENbHBIE BONPOCHI OTBETCTBEHHOCTH
3A HECBOEBPEMEHHYIO YMINATY AIIUMEHTOB B YKPAUHE

AJIMMEHTHBIE TPABOOTHOLICHHUSI 32 CEMEWHBIM 3aKOHOJATELCTBOM
YKpauHbl MOTYT BO3HMKATh MEXY CYIPYraMH, a TAaK)Ke MEK1y JKESHIMHON
U MY>KUYHHOM, KOTOpbIE HE HAXOITCs B Opake Mexay coOOM, HO MPOKUBaA-
10T oHOM cembeit (1. 9 Cemeitnoro konekca (CK) Yikpannbl). 3akoHOAATEh
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peniaMeHTUPYeT aIMMEHTHbIE TPABOOTHOIIEHUS! POAUTENEH OTHOCUTENIBHO
COBEpILEHHOJIETHUX JlouepH U cbiHa (I1. 16 CK YkpauHsl), COBEpIIEHHOTET-
HUX JI0YEpH, CbIHA OTHOCUTENbHO poauteneit (r1. 17 CK Ykpaunsr), a Takxe
WHBIX WIEHOB CEMbH U poacTBeHHUKOB (1. 22 CK Ykpaunsr).

Ocoboe BHUMaHUE 3aKOHOJIATENb Y/ICJINIT ATUMEHTHBIM IIPaBOOTHOILICHH-
sIM OTIIA U MaTepu OTHOCUTENbHO pedenka (1. 15 CK VYkpaunsr). PeOeHok
JIOJDKEH OBITh 00ecIie4eH BO3MOXKHOCTBIO OCYIIECTBJICHHUS €ro MpaB, ycTa-
HoBieHHbIX Koncturynueit Ykpannsl, KonBennueit o npaBax pedeHka, HHbI-
MH MEXKAYHApOIHBIMU JIOTOBOPAMH, COIIacHe Ha 00s3aTeIbHOCTh KOTOPBIX
nipenocrasieHo BepxoBusiM CoBeroM Ykpaunsl (4. 7 c¢1. 7 CK Ykpaunsr).
Ocoboe 3HaueHne MMeEeT MPU ATOM IPHHLUII «HAWTYYIINX HHTEPECOB pe-
OeHKa», Ha YTO HEOJAHOKparHO oOparuan BHMManue EBpomnelickuii Cyx 1o
npaBaM uesioBeka (Hampumep, B peumienun «M. C. mpotuB YkpauHbD» (3a-
sieienue Ne 2091/13) u Bepxoueiii Cyq (Harpumep, B OCTAHOBJICHUH OT
6 urons 2019 1. B nene Ne 495/2106/17 (61-592¢B19).

CrnennasipHble TIpaBHiIa O 33J0JDKEHHOCTH MO aJMMEHTaM M 00 OTBeT-
CTBEHHOCTH 32 HECBOEBPEMEHHYIO YIIJIaTy aJMMEHTOB U JOMOJHUTEIbHBIX
pacxomoB Ha peOeHKa, 3aKkperuicHHbIe B CT. 194—197 CK YkpawuHsl, criocoo-
CTBYIOT peajM3allid 3TOro MpuHIMIA. Brpouem, AeHCTBUS 3TUX NpaBHII
3aKOHOJIATeNb MPSAMO PACIPOCTPAHUI M Ha COOTBETCTBYIOIIUE OTHOLICHUS
coBeplIeHHoNeTHUX jodepr U cbiHa (cT. 201 CK YkpauHbl), MHBIX 4ICHOB
ceMbu ¥ pozacTBeHHHKOB (cT. 274 CK Ykpaunsr). HecmoTpst Ha TO uTo 3aKo-
HOZIaTes b HE 3aKpernul NOJ00HbBIE MOJIOKEHUSI OTHOCUTEIBHO AITMMEHTHBIX
MIPABOOTHOUIEHUH CYNpPyroB M JIUII, MPOKUBAIOIIUX OAHOM ceMbel, a Takke
COBEPIICHHOJIETHUX JI0YEPH, ChIHA OTHOCHUTEJIBHO POAMTEINCH, MOTOOHBII
HEI0CMOTp HE CJEyeT TOJKOBATh KakK TAaKOW, YTO MCKIIIOUAeT MPUMEHEHUE
MIPaBUJI O 33/I0JDKEHHOCTH 0 aJIMMEHTaM M 00 OTBETCTBEHHOCTH Ha YKa3aH-
HBIE Kareropuu Jmil. Tak, B 9TOM CiIyyae MOTYT ObITh IPUMEHUMBI IIpaBUIIa
00 anayioruu 3akoHa. Kpome Toro, 1mopsijiok B3bICKaHUs alUMEHTOB M Mep,
MIPUMEHSEMBIX K JIO0JKHUKY, 3aKPETIJICHHBIH B 3aKOHOATEIbCTBE O MPUHY/IH-
TEJILHOM HCIIOJTHEHUH PELICHUH, B OOJIbILIEH Mepe CONep KUT 00LIHe paBH-
J1a, KOTOPBIE MOTYT OBITh IPUMEHUMBI IIMPOKO, HAIPUMED, U K OTHOILICHHUSIM,
BO3HUKIIIUM B CBS3U C 33JJ0JDKEHHOCTBIO 110 aJTMMEHTaM OJJHOTO U3 CYIpYyTroB
(B wacTHOCTH, HOpPMBI CT. 71 3akoHa YkpanHsl «O0 UCIIOIHUTEILHOM IPOU3-
BOJICTBEY).

B cityuae BO3HUKHOBEHUSI 330JKEHHOCTH 10 aTMMEHTaM 3aKOHOAATelb-
CTBOM YKpauHBI NMPETyCMOTPEH P Mep, IPUMEHSIEMbIX K HAPYLIUTENSAM.
Hampumep, 3a HeymiaTy ajlMMEHTOB Ha colepkaHue peOeHKa, OIHOro u3
CYIIPYTOB, POAUTENIECH WM UHBIX WIEHOB CEMbH, COBOKYIHBII pa3Mep Ko-
TOPOH MPEBBIIIAET CyMMY COOTBETCTBYIOIIMX IUIATEXKEN 3a IIEeCTh MECHIIEB,
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HCUUCJIIEMBIX CO JIHS MPEAbSIBICHUS MCIOIHUTEIBHOIO JOKyMEHTa K MpH-
HYAUTEIEHOMY UCTIOTHECHHIO, TOJDKHUK MOXKET OBITh TIPUBIICYCH K aJIMUHU-
CTPaTUBHOM OTBETCTBEHHOCTH B BH/IC BHITIOIHEHHSI OOIIECTBEHHO MOJIC3HBIX
padot. J{nst psina cirydaes, npeaycMoTpeHHbIX cT. 183-1 Konekca Ykpaunst 06
aJIMUHHACTPATUBHBIX ITPABOHAPYIICHUSAX U KACAIOIINXCS COCTOSHUS 3I0POBBS
pebeHKa, CPOK TaKOI 3a/I0JDKEHHOCTH COKPAILEH /IO TPEX MECSILIEB U OJIHOBpE-
MEHHO YBEJIMYCH CPOK IPHUBJICYCHHS K BEITIOTHEHUIO OOIIECTBEHHO ITOJIC3HBIX
paboT. BeImonHeHe TakuX padoT ABISETCS OIUIAYMBACMBIM.

B ciiyuae Hanuuus B AeHCTBUSIX JOKHUKA IPU3HAKOB YKa3aHHOI'O aIMU-
HUCTPATUBHOTO MPaBOHAPYIICHUS, TOCYIapCTBEHHBIN HCTIOHUTEIH YIIOIHO-
MOYEH Ha COCTaBJICHHE MPOTOKOJa 00 aJMHHHUCTPATHBHOM ITpaBOHapyIIIe-
HUU, KOTOPBIH OTIpaBIIseT A PACCMOTPEHUS B CyJ] IO MECTY HAXOXKACHUS
opraHa roCylIapCTBEHHON HCIOTHHUTENBHOW CITykObI (4. 12 cT. 71 3akoHa
VYkpanubl «O06 UCTIOTHUTEIBLHOM MPOU3BOJICTBEY ).

[Ipu sTOM NIpH HaIWYMH 3aJ0JDKEHHOCTH II0 YIIATE AJIUMEHTOB, COBO-
KyIHBIH pa3zMep KOTOPOH MPEBBIIIAET CYMMY COOTBETCTBYIOLUX TUIATEKEHN 3a
TPU MeCsLla UCIOIHUTENb YIIOJTHOMOUEH Pa3bsCHUTH B3BICKATEIIO MPaBO Ha
oOpaleHue K opraHaM JOCyIeOHOTO paccleNoBaHUs C 3asBICHHEM 00 yro-
JIOBHOM TPAaBOHAPYUICHNH JTOJDKHHUKA B BU/IC YKJIOHCHHS OT YIUIAThlI aJTMMEH-
ToB (4. 11 ct. 71 3akoHa YkpauHbl «O0 HCHOIHUTEIBHOM MIPOM3BOICTBEY ).
OpnHaxko crieyeT NOAYepKHYTh, YTO YTOIOBHAS OTBETCTBEHHOCTH TI0 3aKOHO-
JIaTeNICTBY YKPauHBI MPETyCMOTPEHa MMEHHO 3a 3JI0CTHOE YKJIOHEHHE OT
OIDIaTHl aJTMMEHTOB M TOJIKO OTHOCHTEIIFHO JEeTeH M HepabOTOCIIOCOOHBIX
pomuteneit (cT. 164—165 YronmoBHOTO KojeKca YKpawWHbI), 9YTO TIOBIEKIIO 3a
c00O0ii psiji TUCKYCCHI OTHOCUTEIBHO COOTHOIICHHUS ITOHSTUI «yKIIOHEHUE OT
OIIIaTHI AJTAMEHTOBY, «3JI0CTHOE YKIIOHEHHUE OT YIIIATHI aTMMEHTOBY, a TAKKe
NPUMEHEHUS Mep aIMUHUCTPATUBHON M YTOJIOBHON OTBETCTBEHHOCTH.

B apcenane ucnonnuTeneil npucyTCTBYET TaKkKe TaKOH MHCTPYMEHT, Kak
MIpUMEHEHHE K TOJDKHUKY M0 aTUMeHTaM ImTpada, pasMep KOTOPOTO yBEIH-
YHMBAETCS B 3aBUCUMOCTH OT COBOKYITHOTO pa3Mepa COOTBETCTBYIONIHUX IIa-
Texell 1 Moxker cocTaBiATh 0T 20 % 10 50 % cymMMbl 3a10JIKEHHOCTH IO
ANMAMEHTaM.

JoBonbHO 3(p(HEeKTHBHBIM CTUMYJIMPYIOIIMM BBIIUIATHl 330JKEHHOCTH
0 aJMMEHTaM BCIIOMOTaTEeIFHBIM CPEICTBOM SIBIISICTCS BHECCHHE JIOJDKHU-
ka B EjuHBII peecTp JOKHUKOB, KOTOPBIN SIBJISIETCS OOLISOCTYITHBIM, a
nH(pOpPMALU O HEBBINOIHCHHBIX 0053aTEIbCTBAX JOJDKHUKOB (B TOM 4HCIIE
TaKWX, KOTOPBIE HMEIOT 33I0JDKEHHOCTD 10 AJIMMEHTaM 00JIee TPEeX MECSIICB)
00HapoyeTCsl B pEKUME PeallbHOrO BPEMEHH.

[Ipu HamUYMU 3a0JDKCHHOCTH 110 aJJMMEHTaM, COBOKYITHBIN pa3Mep Ko-
TOPOH MPEBHIMIAET CYMMY COOTBETCTBYIOIIHX IUIATE)KEH 3a YeThIpe MecsIa,
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TOCYIapCTBEHHBIN UCIIOJIHUTEb BEBIHOCUT [TOCTAHOBIICHUS, KOTOPBIE HAITPaB-
JIEHBI HAa OTPaHUYEHUE PsAJIa MPaB JOHKHUKA, 2 UMEHHO IIPaB:

BbIE3/Ia 3a Mpeiesibl YKPauHbl;

YIPaBJIEHUS TPAHCIIOPTHBIM CPEJICTBOM;

MOJIH30BAHUS OPYKHEM (OTHECTPEIbHBIM OXOTHHYBUM, ITHEBMATHYCCKIM
UT I.);

OXOTHUTBCS.

Takue orpaHHueHUs] YCTaHABJIMBAIOTCS JI0 MOTANICHUS 3aJ]0JPKEHHOCTH
B yIUIaTe aJIMMEHTOB B MOJHOM pa3Mepe. 3aKOHOIATEIbHO MPEAyCMOTPEHO
B3aMMOJICHICTBAC OPraHOB M JIMII, 00CCIICUMBAIOIINX MPUHYIUTSIEHOC UC-
MOJIHEHUE PEIICHUH U MHBIX YITOJTHOMOUEHHBIX OPTraHoB, KakK, Harpumep, [ o-
CYIapCTBCHHOI MOTPAaHUYHON CITy>KOBI YKpauHbl, MHUHUCTEPCTBa BHYTPCH-
HUX Jied YkpauHbl, HanmonansHOM nonuuuu.

CrnenyeT OTMETHUTb, UTO TAKOE CPEICTBO, KAK OTPAaHUUYCHUE B MIPABE BbI-
e3ia 3a mpeseibl YKpauHbl MOYKET YCTAaHABJIMBATHCS TAKXKE M CYJIOM — Kak
CPeACTBO 00CCIICUCHHS BBIMOIHCHHS CYICOHOTO PEUICHUS WK SCITU JTOJDK-
HUK YKJIOHSICTCSI OT BBITIOJIHCHUSI 00513aTEIIbCTB, BO3JIOKCHHBIX Ha HETO COOT-
BETCTBYIOIIMM PEHICHUEM, Ha CPOK JI0 BBIITOJHEHUS 00513aTENIbCTB M0 pelle-
HUIO, UCIIOJHIEMOMY B MCIIOJHUTEIBHOM MpOu3BojACTBE (CT. 441 ['paxman-
CKOT'0 MPOIECCYAIbHOTO KOJICKCa YKPAUHBI).

3akoHo/IaTeNlb MPEAYCMOTpEN Psijl CIy4yaeB, MPU KOTOPBIX YKa3aHHbIE
OrpaHHuCHUs He MpUMeHsI0Tcs. Hanpumep, BpeMeHHOE OrpaHUueHuE B Ipa-
BE YIpaBIEHUS TPAHCHOPTHBIM CPEICTBOM HE MOXKET MPUMEHSTHCS, €CIH
Takoe OTpaHUYEHHUE JIMIIUT JOKHHKA OCHOBHOIO 3aKOHHOTO HCTOYHHKA
CPEJICTB K CYIIECTBOBAHUIO, UJIM OH UCIOJIb3YeT TAKOEe TPAHCIOPTHOE CpPel-
CTBO B CBSI3U C MHBAJIMTHOCTHIO WJIH IIPEOBIBAHUEM Ha €TI0 COACPIKaHUH JIUIA
¢ uHBAUAHOCTHIO I, I rpymmet 6o peOeHKa ¢ MHBAIMIHOCTHIO, TIPOXOXKIC-
HHUEM JIOJDKHHUKOM BOCHHOM CITY)KOBI, pACCPOYKH HMJIM OTCPOUKU YIUIATHI 3a-
JIOJDKEHHOCTH 110 aJTUMEHTaM.

VIIK 347.615
T.M. Xaneuxasn

0 B3bICKAHWUW HEYCTOMKU
3A HECBOEBPEMEHHYIO YNNATY ANIUMEHTOB

Hexxenanue HamiexammM o0pa3oM HCIOJHATh alMMEHTHbIE 00s13a-
TENBCTBA — SIBJIICHWE BECbMa paclpoOCTpaHEHHOE. B memsix Bo3xeHcTBUS Ha
JIMIIO, YKJIOHSIOIIEECs OT yIIaThl alIMMEHTOB, JIOIyCKaloIIee IPOCPOUKY X
ymatsl, 3akonofarens B 2008 . momomamn Koxeke Pecybnuku benapycs o
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opaxe u cembe (KoBC) ct. 111!, ycranaBnuBaroieil OTBETCTBEHHOCTh 3a He-
CBOEBPEMEHHYIO yIIJIaTy aIMMEHTOB. Mepbl OTBETCTBEHHOCTH 332 HECBOEBpE-
MEHHYIO YIUIaTy aJJMMEHTOB 3aKOHO/IATENb TOCTABUII B 3aBUCHMOCTH OT TOTO,
B KaKOM HOPSI/IKE YCTaHOBJIEHA 0053aHHOCTh JOJDKHUKA UX YIIauuBaTh. Tak,
ecnu JaHHas 00sf3aHHOCTH ycTaHoBieHa CormamieHneM o neTsx, Cormarre-
HUEM 00 yIulaTe aJMMEHTOB WM BpayHbIM JI0OTOBOPOM, TO BUHOBHOE JIUIIO
HECET OTBETCTBEHHOCTH 32 HECBOCBPEMEHHYIO yIIJIaTy aTUMEHTOB B ITOPSIIIKE,
TMIPEeyCMOTPEHHOM STHMH COTIAIICHUSMH WK ToroBopoM. B cirydae, ecim 06-
pa3oBaJiach 3a/I0JDKEHHOCTH 0 alIMMEHTaM, 00S3aHHOCTh YIUIAThl KOTOPBIX
yCTaHOBIIEHA CY/I€OHBIM IIOCTAHOBICHUEM, TO BUHOBHOE JIUIIO JOJDKHO yIIja-
THUTb TOJTy4aTelio aTMMEHTOB HEYCTOHKY B pa3mepe 0,3 % oT cyMMbI HEBBI-
TUTAaUYEHHBIX aTUMEHTOB 3a KaXKAbII J€Hb MTPOCPOUKH.

Kak BunHO u3 comeprkanus 4. 2 ct. 111" KoBC, 3akoHozmarenns yCTaHOBUIT
HMMYILIECTBEHHYIO OTBETCTBEHHOCTD 32 HECBOSBPEMEHHOE HCIIOTHEHHE 00s13a-
TEJIBCTB MO YIUIaTe aJHMMEHTOB IO Cy[JeOHOMY IOCTAHOBJIICHHUIO, U30paB MpH
9TOM TaKOH CIIOCOO 3aIINTHI IIPAB MOTyYaTess aTMMEHTOB, KaK B3bICKaHHE He-
ycroiiku. [TonoOHoe perieHne opokaaeT BOIPOC O COOTHOLIEHHH HEYCTOH-
KH, YCTaHOBJICHHOH B KaueCTBE MEpbl OTBETCTBEHHOCTH 3a HEHaJJIe)Kallee
WCIIOJIHEHWE WJIM HEUCIIOJHEHHEe OpavyHO-CeMEHHBIX 00s3aTeNbCTB, C HEy-
CTOMKOM, YCTaHOBJICHHOM B KaU€CTBE MEPbI OTBETCTBEHHOCTH 34 HEUCIIOJIHE-
HUE WM HEHAUIE)KaIllee UCIIONHEHNE TPakIaHCKO-TIPABOBBIX 00S3aTENIbCTB.

[TonsiTe HeycTOHKH CHOPMYIHMPOBAHO B HOpPMax IPaykIaHCKOTO IpaBa
(ct. 311 I'paxxmanckoro koxexca Pecryonuku benapycs (I'K)), mB ct. 11 T'K
B3bICKaHHE HEYCTOWKN OTHECEHO K OTHOMY M3 CIOCOOOB 3aIUTHI TPAXK/IaH-
ckux npas. Heycrolika, sBIsIsIC MepOH IpakJaHCKO-IIPaBOBON OTBETCTBEH-
HOCTH, BBINOJHAET JIBE OCHOBHBIC (DYHKIHH — OOECHEUUTEIbHYIO U KOM-
nexncatopHyto. HecoMHeHHO, HEyCTOMKEe Kak Mepe CeMeHHO-IIpaBOBOM OT-
BETCTBEHHOCTH JaHHbIe (DYHKIIMU TaK)Ke NPUCYIIN U Ha 9TO 00CTOSATEIBCTBO
YKa3bIBAIOT MHOTHE HccnenoBarend (Hanpumep, O.H. Huzamuesa, C.A. Mypa-
toBa, E.1O. KocTroueHnko u zip.). JIomycTHMO JIH B CBSI3H C 3THM CYOCHIHAapHOE
IPUMEHEHNE K CEeMEHHBIM OTHOIICHHSAM TIPa)kTaHCKOTO 3aKOHOAATEIhCTBA,
a UMeHHO nosiokeHui ctr. 314 I'K, ycranaBnuBaroumx npaBo cyja CHU3UTh
pa3mep B3BICKMBAaEMOIl HEyCTOWKHM, B ClIydasx, KOTjaa Mojiexalnas yIuiare
HEyCTOWKa SIBHO HECOPa3MepHa MOCIEACTBUAM HApYyIICHUS 0053aTeNbCTBA.
C ozHOM CTOPOHBI, HaJIeJICHNE Cy/a TPABOM YMEHBILIUTD pa3Mep HEYCTOWKH,
kak cnpaBeanuBo otmeuyaeT H.JI. Bongapenko B cBoeil crarbe «CHMXKEHUE
HEYCTOWKHM Cy/IOM: IOHATHE M 3HAUCHUE)», BBI3BAHO «IIOTPEOHOCTBIO pele-
HUSI TaK Ha3bIBAEMOTO COLMAIILHOTO BOIPOCA, CTPEMIICHHEM YCTAaHOBHTH
OTIpeICIECHHOE PAaBHOBECHE CHJ B JIOTOBOPHBIX OTHOIICHHUAX, 3alUTUTh
ciabylo CTOPOHY JOTOBOpay, LeNlb JAHHOTO TpaBa — NOCTIKEHHE OanaHca
MEXJly MEpOi OTBETCTBEHHOCTH, NPUMEHSIEMOM K NOKHUKY U pa3MepoM
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yuiep6a, MPUYNHEHHOTO B Pe3yJIbTaTe HEUCIIOIHEHHs WM HeHa JIe)KaIlero
ncnoiHeHus o0s3arenscTB. C Apyroit ctopoHsl, orernBas B O030pe cyned-
Ho#i paktuku Bepxosaoro Cyna Poccuiickoit ®eneparun (PD) 3a tpernit
kBapTtain 2012 r. mpaktuky npuMmeneHus cynamu PO m. 2 c1. 115 Cemelinoro
xonexca (CK) Poccuiickoit @eneparium, ycTaHABIHUBAIOIIETO MIPABUIIO, aHA-
noruyHoe 3akperieHHomy B 4. 2 ¢t. 111" KoBC, Tlpe3uauym BepxoBHOro
Cyna P® ykazan: «AJTMMEHTHbIE 0053aTeNIbCTBA MPECIEAYIOT 1elb MPeIo-
CTaBIICHUSI COZICPKAHUS HYKIAFOIIUMCS WICHAM CEMbHU, KOTOPHIC SBISIOTCS
TaKOBBIMH B CHJIy OOCTOSITENILCTB, IIPU3HABAEMBIX 3aKOHOJIATEILCTBOM CO-
IUAIBHO yBaKUTEIbHBIMHU. CIleruasbHONH Mepol CeMeWHO-IPaBOBOH OT-
BETCTBCHHOCTH, TapaHTHPYIOUICH OCYIISCTBICHIE IPaB YKa3aHHbBIX JIUI] Ha
MOJTy4YEHHUE COMAepKaHUs, ABIseTCA HEyCTOWKa, yCTaHOBIeHHas 1. 2 cT. 115
CK PO B Buae (pUKCHPOBAHHOTO pa3Mepa B3UMAEMBIX 32 KaKIbII I€HB IIPO-
CPOUKHU IPOLEHTOB, YMEHBUIEHNE KOTOPOH JAHHOW HOPMOW HE IpesyCcMo-
TpeHo. OCOOEHHOCTH ATMMEHTHBIX 00513aTENBCTB UCKIIIOYAIOT BO3MOXKHOCTh
npumenenust ct. 333 'K PO k Bo3HuKaronieil B COOTBETCTBUM C 1. 2 cT. 115
CK P® oTBeTCTBEHHOCTH JOJKHHMKA 32 MX HEHaJUJIe)Kallee UCIOJIHEHHE.
B cBs3u ¢ aTum ymensmierne Ha ocHoBaHUH CT. 333 'K PO pasmepa ney-
CTOMKH 32 HECBOCBPEMEHHYIO YIUTATY JIUIIOM aJIMMEHTOB IT0 PEIICHHIO Cy/a,
ycranosneHHoro 1. 2 ¢T. 115 CK P®, e gomyckaercs». Takoe e MHEHUE
65110 BRICKa3aHo Ilpesnamymom Bepxosroro Cymna PO u B 2015 1. 8 O630pe
CyleOHOM MPaKTHUKH IO JIeJIaM, CBS3aHHBIM CO B3BICKAHHEM aJMMEHTOB Ha
HECOBEPIICHHOJIETHUX JIETEH, a TaK)Ke Ha HETPYAOCIOCOOHBIX COBEPIIEHHO-
JIETHUX JIETEH.

Wrak, 04eBUIHO, YTO PELICHHE BOIIPOCA O BO3MOKHOCTH CyOCHIMapHOTO
npuMeHeHwusI ojoxenui cT. 314 'K k ceMeiHbIM MTPaBOOTHOIIIEHUSIM MOXKET
MTOWTH IO OAHOMY W3 JIBYX HAIIPABIICHHI: TaAKOEC IPUMCHEHUE TOMYCKACTCS,
1100 Takoe MPUMEHEHUE HEBO3MOXKHO.

MHurepeceH B 3TON CBSA3U ONBIT APYTUX FOCYIApPCTB, HOPMbI CEMENHOIO
3aKOHOJIATEIHCTBA KOTOPBIX IIPEIyCMATPUBAIOT B3bICKAHUE HEYCTOWKH B CITY-
Hyae HCHAAJICXKAILCTO BBIINIOJIHCHUA MW HEBBIIIOJIHCHHUA aJIMMCEHTHBIX 00s13a-
TEJBCTB.

Mei yxe ormeuanu, uto emie B 2015 1. [Ipesunuym BepxoBroro Cyna PO
OTPHLIATEIBHO OIEHWBAI BO3MOXXHOCTH CyOCHIMApHOTO HMPUMEHEHHS HOPM
TPaKJAHCKOTO 3aKOHOMATEIhCTBA TIPH PEIICHHH BOIPOCA O CHIDKCHHUH Pa3-
Mepa HEYCTOWKHU 32 HECBOEBPEMEHHYIO yriary anmumMeHToB. OaHako B 2018 1.
1. 2 ct. 115 CK P® 6511 nomonHeH ad3. 2 cineayromiero coaepkanmst: «Pazmep
HEYCTOMKH 32 HECBOCBPEMEHHYIO YIUIATy AJIMMCHTOB MOJKET OBITh YMCHBIIICH
CYIOM C YYETOM MaTepHaIbHOTO U (HJIM) CEMEHHOTO MOIIOKEHUS JIHIIA, 00sI-
3aHHOTO YIIAYMBATh aJFMEHTHI, €CIIU MOAJIekKaIIas yIolaTe HEyCTOHKa SBHO
Hecopa3zMepHa MOCJIe/ICTBUSM HapyIeHHs 00s13aTeIbCTBA 110 YIUIaTe alliMeH-
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toB». B c1. 196 CK YkpauHbl 3aKperjieHO MpaBo Cy/la YMEHBUIUTh pa3Mep
HEYCTOHKH, B3bICKHBAEMOH 32 MPOCPOUKY YIUIATHI ATUMEHTOB, «C yUETOM Ma-
TEPUAIILHOTO U CEMEHHOTO MOJIOKEHUS TUIAaTeNbIINKA ATHMEHTOBY.

ITonaraem, 4TO OTEYECTBEHHOMY 3aKOHOJATENIO CIEAYET HAJCIUTh CYI
MPaBOM CHIKEHHUS pa3Mepa HEYyCTOWKH, B3BICKHBAEMOIl 3a HECBOEBPEMEH-
HYIO yIUIaTy aluMeHTOB. Takoil momxox, Ha Haml B3DIAA, OyAeT B MONHOW
Mepe COOTBETCTBOBATH, 3aKPETICHHBIM B CT. 22 Koncturynuu Pecry6muku
Benapych npuHIMIamM paBeHCTBa BCEX MHepe]] 3aKOHOM M PABHOW 3aIlHUTHI
IIPaB ¥ 3aKOHHBIX HHTEPECOB.

Hopma ct. 111" KoBC He naer oTBeTa M Ha WHBIC BOIPOCHI: JOMYCTH-
MO JIM CHWKEHHE HEYyCTOMKH mo mpasmiam cT. 314 T'K, B Tom ciryuae, eciu
HEYCTOlKa B KaueCTBE MEpPbl OTBETCTBEHHOCTH 332 HECBOEBPEMEHHYIO yIljia-
Ty aluMEHTOB mpexycMmorpeHa CormameHueMm o netax, ComameHueM 00
ymjaare aluMeHToB wWiM bpadneiM noroBopom? UeM pyKOBOACTBOBATHCH,
eciu (popMbI 1 pa3Mepbl OTBETCTBEHHOCTH B COIIAIICHUSX MIIH JIOTOBOPE HE
onpezeneHbl?

B nokTpune ceMeiHOro mpasa BHICKAa3aHbl CIECAYIOIINE TOUKN 3PEHHS IO
yKa3aHHBIM BOIIPOCAM:

MIPUMEHEHHE MEP OTBETCTBEHHOCTH B ONMCAHHOM CHUTYallMH HEJIOITYCTH-
Mo (O.1O. Kocoga);

K JIUIY, BUHOBHOMY B HECBOEBPEMEHHOH yIare aJllMEHTOB, YCTaHOB-
JICHHBIX CONNIAIICHUSIMH HJIM JOTOBOPOM, 110 aHAJOTUH CJIELYeT NPUMEHSTh
MEpBI, MTPETyCMOTPEHHBIC JUTSI B3bICKAHUS aJIMMEHTOB B CyJCOHOM IOpsIKE
(O.B. Kanurosa, O.H. Huzamuesa).

Ilonaraem, 4To HM NpaBOBas, HU COLUANIbHAS CYLIHOCTb AJMMEHTOB HE
MEHSIOTCSI B 3aBHUCHMOCTH OT OCHOBAHHUS, 110 KOTOPOMY OHH B3BICKHBAIOTCS,
MO9TOMY B CITy4ae UX HECBOEBPEMEHHOM YIUIaThl JJOJKHBI IPUMEHATHCS O~
HaKOBbIE MEPbI OTBETCTBEHHOCTHU. B ¢Bsi3M ¢ 3TnM, ecnu B ComaleHusx Win
Bpaunom noroBope (hopMbl UM pa3Mep OTBETCTBEHHOCTH HE NIPETyCMOTPEHBI,
TO T0 AHAJIOTUH TIPUMEHEHHIO TOJKHA ToIekaTh HopMma 4. 2 ¢T. 111" KoBC.

VIK 336.717.1 (1-67 EADC)
10.A. Xeamux

MEPCMEKTUBbI YOANEHHOW AYTEHTUOUKALIMK
W WAEHTUOUKALIMX NOTPEBUTENEN ®UHAHCOBBIX YCNYT
B CTPAHAX EA3C

Brenpenne HOBeHIMX I(POBBIX TEXHOJIOTHIA B OaHKOBCKOH cepe — oore-
MHPOBO# TPEH/I, KOTOPBIil AKTHBHO PA3BUBACTCS HA TIOCTCOBETCKOM MPOCTpPaH-
crBe. C KaXIbIM JIHEM paclIMpsieTcsl IPEAOCTaBlIeHIE OAHKOBCKUX IPOTYKTOB
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TIPY TIOMOIIM AMCTaHIIMOHHBIX KAHAJIOB, M JaJIbHEHINast SBOJFOLHS LU(PPOBOH
TpaHchopManmy PUHAHCOBBIX PHIHKOB TamoxkeHHOTO coro3a ctpan EADC He-
BO3MOKHA O€3 YHU(HKALIMN UIICHTU(DUKAIMN OJIb30BaTENCH.

[Ipexne Bcero cienyer OnpeneuThesl ¢ MOHATUSAMU. Tak, o1 HICHTH-
(uKanuel MOHNMAIOT MPOLEAYPY PACIO3HABAHUS CyOBEKTa MO €T0 WACHTHU-
¢ukaropy (onpenesneHne UMEHH, JIOTHHA WK HOMepa). M nentudukaropom
MOTYT OBITH HOMEp TenedoHa, HoMep macnopra, e-mail u 1. 1. Ilocne uneH-
TU(UKAIMN TPOU3BOIUTCA ayTeHTU(UKAINA. AyTeHTH()UKAINS — IPOLEIy-
pa NMpOBEPKH MOUTMHHOCTH (II0JIb30BATENSI TPOBEPSIOT C TIOMOIIBIO MapOJIs,
IIICHMO TIPOBEPSIOT 110 IEKTPOHHOH IMOMINCH U T. A.). YT0OBI onpenenuTs
YbIO-TO MOJJTHHHOCTh, MO)KHO BOCIIOJIB30BAThCsl TpeMs (hpakKTOPaMU: Mapoib-
cioBo, PIN-kox, kox i 3aMka, rpaduieckuii Kirod; yCTpOHCTBO (ILI1acTH-
KOBas KapTa, KII0Y OT 3aMKa); OnoMeTprKa (OTIIeYaToOK Majblla, HOPTPET,
CeTyaTKa Iasa).

Korma momp3oBarens HICHTU(QHUIMPOBAIN, ITPOBEPHIM IOIMHHOCTD,
MOKHO MIPEAOCTaBUTh €My JOCTYII, T. €. BBIIOIHUTH aBTOPHU3ALUI0. ABTOPH-
3a1usl — MPeJOCTaBICHUE JIOCTYIA K KaKOMY-JIM00 pecypcy (K 31eKTpOHHOU
noure). Harmpumep, pa3dnokupoBka cMapTdoHa 1mocie CKaHUPOBaHUS OTIIE-
yaTKa Majblia WM BbIJada CPEICTB B OaHKE IOCIe MPOBEPKU Macriopra u
JIaHHBIX cyeTa. TakuM 0Opa3oM, Bce TPH MPOLIETyphl B3aHMOCBS3aHbI.

[lono6ubIe cucTeMbl OAHKOBCKOM HAECHTH(WKAIIMKA W ayTCHTU(DHKALIUN
NPOIOJDKUTENIFHOE BPEMs HCIIONb3YIOT B 3apy0OeiKHBIX IpaBornopsiikax. OHu
MI03BOJISIIOT ayTCHTU(HUIMPOBATh TPAXKIAHNHA YEpe3 WHTEPHET, HCIIONb3Ys
0aHKOBCKHUE JaHHbIE, & TAK)KE OCYIECTBIIATh OOMEH IaHHBIMH MEXly OaHKa-
MH, YUPEKACHUIMH, YTO TaCT BOBMOXKHOCTB KIIMEHTaM OJIb30BAThCSI OHJIANHH-
ycayramu 0e3 TPOXOX/ICHHUS! TOBTOPHOM NPOLey Pl HACHTH()HUKAINH.

Hanpuwmep, Asctpus, Kanana, Ocronus u llIBenus akTHBHO HCHONB3Y-
10T To7I00HY10 MexxOaHkoBcKyto cucremy uneHtudukanun (MCH), koropas
nMmenyeTcst kak Bank ID. B IlIsennn Gmaromapsi Takoi cucreMe WACHTU(H-
Kallu¥ C TOMOLIBIO MPUIIOKEHUsT Swish MOXHO repeciarb JCHbIW B Teue-
HHUE JICCATH MUHYT — BBOIUTCS TOJBKO CyMMa IlepeBosia U HoMep Tenedo-
Ha nomydarens. CucremMy pa3pabaTbiBaii AJIs1 KIUEHTOB KPYIHBIX OAHKOB,
HO ceiyac el MONB3YIOTCsl KaK OpraHbl BIAaCTH, TaK U YacTHBIE KOMITaHHH.
B Vkpanse 1aHHYy0 CHCTEMY aKTUBHO HCIIONIB3YIOT IIPU TIOCTPOSHHUH CHCTE-
MBI JIEKTPOHHOTO MIPAaBUTENIbCTBA.

B cuny Toro oGcrosiTenbCcTBa, YTO TIIABHBIM YCJIOBHEM JAaHHBIX CHCTEM
SIBISIFOTCSI TIEPCOHANIBHBIE JAHHBIE T'PaKAaH, IOPUAMIECKHX JIHI, 0coboe
BHUMaHHE JIOJDKHO YJICJSTHCS IIPaBOBOMY DPETrYJIHPOBAHUIO B yKa3aHHOMN
cgepe. B Pecyonuke benapyck Hadano gyHKumuoHMpoBaHNIO MeKOaHKOB-
CKOii cuctembl uaeHTuuKanuu Obu10 nonoxeHo 1 okrsdps 2016 1. B coor-
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BercTBUH ¢ Yka3oM [Ipesunenta Pecyomuku benapycs ot 1 nekabpst 2015 1.
Ne 478 «O pazBuTnu nnpoBeIX OAHKOBCKHX TEXHOJIOTHI (maiee — Yka3
Ne 478). Texnonornueckoit 6a3oit popmupoBanuss MCH crano OAO «He-
0aHKOBCKasi KpequTHO-(QuHaHCOBasi opranuzaius ,,EPUIT“y. B PecnyOnuke
Benapyce MCH wucnonb3oBanu npu nepenucu HaceneHus: Pecryommkn be-
napyceh B 2019 1.

C 1 okrs16ps 2016 1. Bce 6Ganku Pecrryonuku benapycs npunsum ygactue
B CO3JAHHUM €IMHOM HAMOHAJILHOM 0a3bl HaHHBIX HanmoHanbHOro OaHka
PecnyOnmuku Benapych, B KOTOpoii XpaHATCS 3JIEKTPOHHBIE KOIMU IAacHop-
TOB TpaXkJaH, SIBJSIFOLIMXCS KIIMEeHTaMU OaHKOB Halllel cTpaHbl (KaKIbli Ha-
CIOPT IPHUBSA3aH K HOMEPY MOOMIIEHOTO TeJedoHa ero Biajensia). MneHTn-
(bMKaMOHHbIE JaHHbIE IS 9TOM 0a3bl NAaHHBIX MPEIOCTABISIOT CaMH OaHKU
C coracusi rpaskAaHIHA.

B pasButue Obu1 u3maH Yka3 Ilpesunenra PecryOnmuku benmapyck oT
18 anpenst 2019 1. Ne 148 «O mudpoBbIXx 0aHKOBCKUX TEXHOJIOTHSIX) (Hanee —
Vka3 Ne 148). On Berynuin B cuity 21 oktsa6pst 2019 . m co3nan npennocsut-
KU JUIS IepeHoca 0enopycckuMy (PMHAHCOBBIMH OpraHH3alMsAMH OU3HEC-
IIPOLIECCOB IO B3aMMOIEHCTBHIO C KIMEHTaMH B OHJaiH. Ilomp3oBarenn
HOJYYHITH BO3MOXKHOCTD IIPHOOpETaTh (PMHAHCOBBIEC YCIIYTH TUCTAHIIMOHHO,
ObuTH pacmmpena cdepa npuMeneHnst MCH, a Takxke pernmaMmeHTHPOBaHbBI
MEXaHU3MBbl yAaJeHHON MACHTH()UKAINU U YIAIECHHOTO 3aK/IIOUEHHs J0T0-
BOPOB, JUUIsI COBEPLICHUS IOPHIMYECKH 3HAUMMBbIX JEHCTBUH IpH OKa3aHUH
0aHKOBCKHMX U WHBIX (DMHAHCOBBIX YCIYT OyAyT MCIONB30BAaThCS CMapTKOH-
TpakThl. B cooTBeTcTBUU ¢ monokeHUs MU 3akoHa Pecmybnmku bemapych
oT 30 utons 2014 1. Ne 165-3 «O mepax mo mpenoTBpalleHHIO Jierain3a-
UM JJOXOZOB, MOTYYEHHBIX MPECTYIHBIM IyTeM, (puHAHCHPOBaHUS TEPPO-
PHUCTHUYECKOH JIESITENFHOCTH U (PUHAHCHPOBAHHUS PACIIPOCTPAHEHUS OPYKHS
MaccoBOTO MopaxeHus» (nanee — 3akoH Ne 165-3) yka3zaHHBIE B HEM JIUIIA,
OCYIIECTBISIIOMNE (MHAHCOBBIE ONEPALMH, OOS3aHBI MPOBOIUTH WACHTHU-
(UKaUIO KIMEHTOB. DTO OJIHA M3 MEp IO MPEAOTBPALICHUH JIeTATU3aluu
JIOXO/IOB, MOYYCHHBIX MPECTYITHBIM ITyTeM, (PMHAHCHPOBAHUS TEPPOPHUCTH-
YEeCKOW NesITeNbHOCTH U (PUHAHCUPOBAHMS PACIIPOCTPAHEHHS OPYKHUSI Mac-
coBoro nopaxenus. Cpean nui, 00S3aHHBIX MTPOBOMUTH MACHTH(UKALNIO,
Ha3BaHBI HE TOJILKO OaHKU M HEOAHKOBCKUE KPEIUTHO-(HHAHCOBbBIE OpPraHu-
3aIliM, HO TaKXe M MpoQecCHOHATbHbIE YYaCTHUKN PhIHKA IEHHBIX Oymar,
CTpaxoBble OpPraHM3allii M CTPaxOBble OPOKEpHI, JIM3UHIOBBIE OpraHH3a-
WU, MAUKPO(QHHAHCOBBIC OpraHm3anud, (opekc-koMmanud. VneHTuduka-
LU TOJIKHA MPOBOAUTHCS, TIOMUMO MIPOUEro, MPU 3aKIIOUEHUH JOTOBOPOB
Ha OCYIIECTBIICHNE (PMHAHCOBBIX OIEpanuil B mICbMeHHOH ¢opme. Takum
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o0pa3zom, TpeboBaHue 00 HACHTH(UKAIIMN paclipoCcTpaHseTcs Ha Oolee -
poxuii kpyr opranusanuil. OgHako 3akoH Ne 165-3 He m1aeT OHO3HAYHOTO
OTBETa Ha BOIPOC, HEOOXOANMO JIM JIUYHOE TPUCYTCTBHE KIIMEHTA WIIN €TO0
npencTaBuTeNs s uueHtudukamuu. B otHomennn 6ankoB Ykaz Ne 478
YCTAHOBHJI 00I1ee MPABMIIO TIPOBOJMTH UICHTU(MHUKAIMIO TIPH JIMYHOM TPH-
CYTCTBUM KJIMEHTA, €r0 IMPEACTaBHUTEIS, a TAKXKe TPEyCMOTpEs BO3MOXK-
HOCTb yz[aneHHoﬁ I/I}IGHTI/I(I)I/IKaHI/II/I B HCKOTOPBIX Ciliydasax.

B 2018 . B Poccun Berynui B neiicteue denepanbHblii 3akoH Poccnii-
ckoif ®enepanuu ot 31 nexadpst 2017 . Ne 482-D3 «O BHECEHNH U3MEHEHU
B OT/I€JIbHBIE 3aKOHOAATENbHbIE akThl Poccuiickoit denepanumy», Ha3BaHHBIN
«3aKoHOM 0 OMOMETPHUYECKO HACHTU(HUKAIINNY. B pe3ynbrare KoToporo ak-
TYyaJH3UPOBAJICS MPOIIECC BHEAPEHHUS OMOMETPHIECKIUX KOMIUIEKCOB U cOO-
pa maHHBIX I pasMmemieHus B Exnnolt 6momerpuueckoit cucreme (EBC).
Buomerpuueckas naeHTHUKAIHA Ja€T TpaXkKaaHaM BOZMOXKHOCTb ITONy4aTh
0aHKOBCKHME YCIYTH TUCTAHIMOHHO. OnmHako ymoOCTBa IUCTAaHIIMOHHOMN
uaeHTUUKAINY 110 (HoTorpaduul WIK TOIOCY IO JOCTOWHCTBY OLICHWIIN HE
TOJBKO KIMEHTHI OAHKOB, HO M KHOepIpecTymHuKA. HecMoTps Ha cTpemIie-
HHUE pa3pabOTYUKOB CHENATh TEXHOIOTHIO 0E30TacHOM, MCCIeIOBATEIH I10-
CTOSTHHO COOOIIAIOT O MOSIBIICHHH HOBEIX CIIOCOOOB 0OMaHa TaKUX CHCTEM.

VY OGuomerpnieckoil MAEHTH(UKAINN €CTh OCOOCHHOCTH, KOTOpPBIC OT-
JIMYaIoT ee OT MAeHTH(UKanuu, ucnons3yemMoil B bemapycu: onomerpude-
CKHE JIaHHBIE ITyOJIMYHbI, MOYKHO HaiTH (oTorpaduu, BUIE0- 1 ayIH03aIHCH
MIPAaKTHYECKH JIFOOOTO YelIoBeKa M UCIIOIb30BaTh MX JUISI MICHTH(UKAINY;
HEBO3MO)KHO 3aMEHHTB JIMIIO, TOJIOC, OTIIEUaTKH MaJIbIEB WK CETYaTKy C Ta-
KOH e JIETKOCTBIO0, KaK 11apoJiib, HOMep TenedoHa; OnoMeTpryecKas HICHTH-
(UKanus TOATBEPIKAACT IMUHOCTH C BEPOSITHOCTBIO, OJIM3KOI, HO HE PaBHOH,
100 %. Takum 00pa3oM, CHCTEMa JIOMYCKACT, UTO UCIOBCK MOXKET B KaKOMi-
TO CTENEHHU OTINYAThCA OT CBOEH OMOMETPHUECKON MOAIETH, COXPAaHEHHO! B
Oaze.

Jpyrumu  clioBaMH, TEPCIEKTHBbI OMOMETPHYECKOW HICHTH(UKAIIMN
ropasao mupe, 4YeMm y ayreHTudukanuu. B To e BpeMs aKTyalbHbI TaKue
npoOnemMbl, Kak (anbcudukanms, yredka U Kpaxka, HHU3KOe KayeCTBO CO-
OpaHHBIX NTaHHBIX, & TAK)Ke MHOTOKPATHBIH COOp MaHHBIX OIHOTO YeJOBE-
Ka pa3HBIMH OpTaHU3AIMIMA. B ycroBmsx pa3BuTus TaMOXXEHHOTO cOI03a
EADC nenecoobpasHo pa3BuTHE MEKOAHKOBCKOW CHCTEMBI MICHTH(MUKAITII
ctpaH — ydactHAl EADC Ha ocHOBe Omomerpudeckoid mH(opmarmu. s
9TOTO BaYKHO CO3JaTh HE TOJIBKO MIPABOBBIE YCIOBHUS, HO M CHCTEMBI 3aIIUTHI
MIePCOHATBFHON HH(POPMALINH TPaXKIaH U FOPUANICCKUX JIUI] B YCIOBHUSIX TIIO-
OampHOM TT(POBOIT CpebL.
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VK 347
AM. Xyrncun

O MPAXIAHCKO-NPABOBOW OTBETCTBEHHOCTU
B 3AKOHO[ATENbCTBE POCCUACKOW ®EOEPALIAK
W PECNYBNWKN BENAPYCb: CPABHUTENLHO-NPABOBOW ACMEKT

Kak n3BectHo, ¢ Hagana 90-x rr. XX B. Ha BCeM MPOCTPAHCTBE OBIBILIETO
CCCP navascs maciitaOHbII koau(UKALMOHHBIH TpoLecc (GOpMHUPOBAHUS
COOCTBEHHOTO T'PaXIaHCKOTO 3aKOHOATENIbCTBA. VI3MEHUBIIIMECS SKOHOMHU-
YEeCKHUe M TMOJIMTHYECKUE PEATTHH MOTPeOoBaI KapJUHAIHHOTO TIepecMoTpa
HIOJIOKEHHH TPaXKIaHCKO-TIPABOBBIX OTHOLICHUI W MPHUHATHS KOOU(UIMpO-
BaHHBIX HOPMAaTUBHBIX IIPABOBBIX aKTOB B pecnyOnukax Obiiiero CCCP.
B 1994-96-x rr. B Poccuiickoit ®enepauun npuHsiau 0a3oBble IBE YacTH
I'paxnanckoro xonekca Poccuiickoit @eneparmu ('K PD), a 1998 1. B Pecmry-
omnuke benapyce — ['paxnanckuii koneke Pecryonuku benapycs ot 7 nexadpst
1998 . Ne 218-3 (I'K Pecnyonuku benapycs). be3yciioBHO, rpaxIaHCKOE 3a-
KOHOJIATENIbCTBO HE OCTABAJOCh CTATUYHBIM M TOIYYHIIO CBOE Pa3BUTHE U
COBEpILCHCTBOBAHKE B JAajJbHEHIIEM. PacCMOTPHM B CPaBHUTEIBFHOM acIiek-
TE€ CHCTEMAaTHKy HOPM O TPa)K1aHCKO-TIPABOBOM OTBETCTBEHHOCTH B ATHX KO-
JU(UIMPOBAHHBIX aKTaX.

[IpuHuMn OecrpensTCTBEHHOTO OCYIIECTBICHUS TI'PAXKIAHCKHX IPaB,
obecrieueHns] BOCCTAHOBJICHHS HAPYIICHHBIX IPaB, MX CyACOHOW 3allUThI
MPOBO3MIAIIACT BO3MOKHOCTh IPUMEHEHHUS MEp TPaKIaHCKO-TIPABOBOI OT-
BETCTBEHHOCTH B CITyyae HAapyIICHHUS MPaB M 3aKOHHBIX HHTEPECOB CyObeK-
toB. Jlanusiii npunun 3akperuieH B 'K PO (ct. 1) u 'K Pecnybnuxu bena-
pych (CT. 2) ¥ HapsiAy ¢ MHBIMU MPUHITUIIAME TPAXKIaHCKOTO 3aKOHO/IATEINb-
CTBa CO3JaeT TapaHTUU IS OCYIIECTBICHUS M 3aLIUTHI IIPAaB MOCPEICTBOM
NPUMEHEHUS Mep TPa’KAaHCKO-TIPAaBOBO 3aIIUTHI.

K coxanenuro, 1o Hacrosmiero Bpemenu Hu 'K P®, au 'K Pecmy6nu-
k1 bemapych He cozmeprkaT OTAEIBHBIX IIaB (Pa3/ienoB), KOTOPbIE ObLIM OBI
HOCBSILEHBl OOLIMM MOJOKEHUSIM O TPaKIaHCKO-TIPAaBOBOM OTBETCTBEH-
HOCTH W cojiepKasid Obl cTaTbl 00 OCHOBAHUH, YCJIOBHSX, BHIIAX JaHHOU
MEpbI IPUHYKICHHS, TTOPAIKY X (HOPM) MIPUMEHEHHS B PA3IMYHBIX MO0~
TpacisX ¥ MHCTUTYTaxX I'pa)KIaHCKOTo mpaBa. Bmecte ¢ Tem aHanmmu3 obomx
KOIM(HUIUPOBAHHBIX AKTOB JaeT OCHOBAHMS ISl BBIYICHEHHS OOLIMX HOPM
0 TPaXXITaHCKO-TIPABOBOM OTBETCTBEHHOCTH, K KOTOPBIM KOPPECHOHIUPYIOT
crieranbabie HOpMbL. Tak, B 'K PO (ct. 15) u B 'K Pecniyonuku Benapych
(ct. 14) umeercs obmiast cTathsi 00 YOBITKaX M €€ COCTaBJIFOIIUX: Peab-
HOM BpEZIC U YITYIIICHHOM BBITOZIE, @ TAK)KE OT/JCNIbHAS CTaThs, MOCBAIICHHAS
BO3MEIIEHUIO YOBITKOB, IPUYNHEHHBIX TOCY/IapPCTBEHHBIMU OpraHaMH, Opra-
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HaMM MECTHOTO ymnpasiieHus u camoymnpasienus (cr. 16 'K PO, ct. 15 TK
Pecmy6nmuku benapycs). Onaako criemxyet oTMeTuTh, 9To B 'K PO nosBumaces
JIOTIONTHUTEIbHAS HOpMa, TIPeyCMaTpUBAOIas KOMIICHCAIUIO yiepoa, mpH-
YMHEHHOTO ITPaBOMEPHBIMH JICHCTBUSIMU FOCYJapCTBEHHBIX OPTaHOB U Opra-
HOB MecTHOTO camoynpasieHus (cT. 16.1 'K P®D), uTo cBUIETETBCTBYET O
JIOTIOJTHUTENBHBIX TapaHTHIX MPU BOCCTAHOBJICHUH HapyIICHHBIX MPaB.

IIpumevarensHO, uTo ['K Pecryonuku benapych, B ommmane ot ['K PO,
COZIEPXKUT OOIINE CTATHH, OCBAIIEHHBIE UMYIIIECTBEHHON OTBETCTBEHHOCTH
rpaxaanuHa (ct. 23 'K Pecriyoniku benapych) U 0OTBETCTBEHHOCTH IOPHIH-
yeckoro ymna (ct. 52 T'K Peciyonuku benapycs). HecmoTps Ha ux obmryto
JCKIapaTUBHOCTh, OHM TPHJIAIOT MOJOKEHHUSIM O (PU3MUYSCKUX M IOPUIH-
YECKHX JIMIAX 3aBEPIICHHOCTh M OJAHKETHOCTb 110 OTHOIICHHIO K CIICIH-
QJIBHBIM CTaTbsM 00 OTBETCTBEHHOCTH OTAENBHBIX I'PaKIaH (MaJOJETHHX,
HEJIeeCIIOCOOHBIX, MPU3HAHHBIX HECOCTOSITEIbHBIMU), TaK U OTAEIbHBIX
OpraHM3aIlOHHO-NIPABOBBIX (opM ropuauueckux Jmi. Kerary, coxpanenne
TaKOW OpraHM3aIMOHHON (OPMBI, KaK 0OIIECTBO C JTOTIOTHUTEIHLHOW OTBET-
crBeHHocThlo B 'K PecniyOnuku benapyck (ct. 94), MOXKeT CBUIETEIBCTBO-
BaTh O BOCTPEOOBAaHHOCTH B IPAKTHKE TAKOTO BHJA IOPUANIECKOTO JINIA, a
TaK)Ke€ CaMOW KOHCTPYKIIMM COJMUAAPHOU CYyOCHIMAapHONW OTBETCTBEHHOCTH
110 00513aTeIbCTBAM CBOMM UMYILIECTBOM CO CTOPOHBI yYaCTHHKOB.

Mopepamsanus B 'K PO crarteir 00 OTBETCTBEHHOCTH 3a HapyIICHHE
obs3aresbetB (1. 25 'K PD) caenana ux 6osee AeTalbHBIMU U PAIHOHAb-
HBIMH, 110 CPaBHEHHIO C HPEIbIAYIIEH perakiuei, KoTopas B LEJIOM KOp-
pecrnonanpoBanacek ¢ coorsercTBytommer Ti. 25 'K Pecrry6nukn bemapyce.
Tak, MosSIBUIIMCH CTAaTbU: O BO3MEIIECHUH YOBITKOB IPU NPEKPAILICHUH J0T0-
Bopa (ct. 393.1 T'K P®); o Bo3MemIeHUH MOTEPh, BOSHUKIINX B CIydae Ha-
CTYIUICHHSI OIPEICICHHBIX B M0oroBope obctositenbetB (cT. 406.1 'K PdD);
JETAU3UPYIOIUE MpaBUJIa OTBETCTBEHHOCTH 3a HapyLIEHUE JAEHEXKHOTO
obs3arenbeTBa (cT. 395 TK PD).

ITo BceM MHBIM CTaThsIM: 00 OCHOBAaHUH OTBETCTBEHHOCTH 3a HapyIlICHHE
obs3arenberBa (cT. 401 'K P® u ct. 372 I'K Pecniyonuku benapycs) u orpa-
HUYEHUH pa3Mepa OTBETCTBEHHOCTH 1o oOsi3atenbeTBaM (cT. 400 TK PO u
ct. 371 I'K Pecnybnuku Benapych); COOTHOIIECHHIO YOBITKOB M HEYCTOHKH
(ct. 394 TK PD u c1. 365 T'K Pecrrybnuku benmapych); OTBeTCTBEHHOCTH 3a
HeHcIojHeHue obs3arenberBa B Hartype (¢T. 396 'K PO u cr. 367 'K Pe-
cyonuku benapyck); mocieacTBUAM HEHCIIONHEHHST 00s13aTeNnbeTBa Iepe-
JaTh WHAWBHAyalbHO-ompeneneHHyo Benb (cT. 398 'K PO u ct. 369 TK
Pecniybnuku benapycs); cyocuanapHoii otrBeTrcTBeHHOCTH (CT. 399 'K PO
n ct. 370 'K Pecniyonuku benapych); 0OTBETCTBEHHOCTH JOIDKHUKA 332 CBOMX
pabdotHuKoB (cT. 402 'K P® u ct. 373 I'K Pecnybnuku bemapycs); oTBet-
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CTBEHHOCTH JIOJDKHUKA 3a jieiicTBust Tpetbux jnl (cT. 403 'K P® u ct. 374
I'K Pecnyonuxu bemapycs); Bunbl kpenuropa (ct. 404 'K PO u ct. 375 TK
Pecnybnmuku benapycs); mpocpouxu kpeautopa (ct. 405 'K PO u ct. 376 'K
Pecriyonmuku benapyce) u nomkauka (ct. 406 'K PO u ct. 377 'K Pecny6mu-
k1 benapych) IpuMEHSIOTCSI CXOIHBIE IPaBHJIA, @ CAMHU CTaThH NPAKTUIECKN
TOXIECTBEHHBI. DTH 00CTOSITEJILCTBA MOATBEPIKAAIOT EIMHCTBO MOIXOA0B B
PeryJIupoBaHUH OTHOLICHHH 110 TPUMEHEHUIO MEp OTBETCTBEHHOCTH 32 Ha-
pyIIeHHE 0053aTEeNBCTB.

Ccepa nenmMKTHON OTBETCTBEHHOCTH IPECTABICHAa COOTBETCTBYIOLIMMHU
IaBaMu 00 00s13aTeNbCTBaxX BeieAcTBre mpuanHeHus Bpena (ri. 58 I'K Pe-
ciyonuku benapyces u 1. 59 I'K P®). Obmue nomoxeHus 0 NeTUKTHON OT-
BETCTBEHHOCTH TIPEJICTABICHBI CXOJHBIMU CTAaThsIMU 00 OOIIMX OCHOBaHUSX
OTBETCTBEHHOCTH 3a npuunHeHue Bpena (cT. 933 I'K Pecrrybnuku benapycs
u ct. 1064 T'K P®). [IpunHnummn reHepaibHOro ASIUKTa, TPAHC(HOPMHUPOBAB-
LIMICS B TTOJIOXKEHNMS TAHHBIX CTaTeH, IpelycMaTpruBaeT BO3MEIIEHHE B MOJI-
HOM 00BEME Bpe/ia, a TAK)KE KOMIIEHCALIUIO CBEPX BO3MEILEHHMS JIUIIOM, TPH-
YHHUBIIUM BpeJ], KPOME CJIy4aeB, YCTAHOBJICHHBIX 3aKOHOM B OTHOIICHHU
apyrux nuin. [Tpesymnnns BUHBI IPUYMHUTENS BO3JIAraeT JJaHHBIMH HOpMa-
MU JIOKa3bIBaHHsl HEBUHOBHOTI'O [TOBE/ICHHS HA ITPUYMHUTEIS BPE/Ia, a TAKKe
yKa3bIBaET Ha CIy4au OTBETCTBEHHOCTH, HE3aBHCHMO OT BHHBI, YCTaHOB-
JICHHBIE 3aKOHOM. Jlasiee MMEIOTCS CTaThbU: O MPEAYNPEKACHIN TPHINHEHHS
Bpena (ct. 934 I'K Pecniyonuku benapyce u cr. 1065 'K Pd); 06 ocoben-
HOCTSIX OTBETCTBEHHOCTH 32 IPUYMHEHHE BPEAa B COCTOSIHUN HEOOXOAMMON
obopons! (ct. 935 I'K Pecnybnuku benapycs u ct. 1066 I'K P®D) u 3a mpu-
YMHEHHE BpeJa B COCTOSHUU KpaiiHei HeoOxomumoctu (ct. 936 'K Pecrry-
omuku bemapych u ct. 1067 'K P®); 06 0TBETCTBEHHOCTH IOPHIUIECKOTO
JIUIA WK FpaXkJaHUHA 32 Bpe[, IPHYUHEHHBIN ero padotHukoM (cT. 937 I'K
PecnyOnmuku benapycs u ct. 1068 'K PD).

CrneunaipHble HOPMBI O JEIHMKTHBIX OO0S3aTeNbCTBAX IIPEJCTABICHBI
O1okaMu crarell 00 OTBETCTBEHHOCTH 3a Bpea B cepe ynpaBieHHs: Mpu-
YMHEHHBII TOCYIapCTBEHHBIMH OPTaHaMH, OpPraHaMi MECTHOTO YIPaBICHUS
U CaMOYTIPaBJICHHMSI, a TAKKE UX JOJDKHOCTHBIMU Jntiamu (cT. 938 'K Pecrry-
6nukn benapycs u ct. 1069 'K P®D); 06 mpuunHEHHBIH [TpH OCYIIECTBICHUT
npaBooxpaHuTenbHO aesrenbHocTd (cT. 939 I'K PecnyOmuxm bemapycs
(OTBETCTBEHHOCTh 3a BpE[l, NPUYMHEHHbI HE3aKOHHBIMHU JCHCTBUSIMU Op-
TaHOB BHYTPEHHHMX OPraHOB YTOJIOBHOTO IpeciieloBaHus U cyaa) u ct. 1070
I'K P®). Pa3anma 3axiodaeTcst B COIEpKaHUN Mep MPUHYKICHUS 3a He3a-
KOHHOE MTPUMEHEHHE KOTOPBIX MPEeIyCMOTPEHa CleldaibHas JeTUKTHAsS OT-
BETCTBEHHOCTh. B wactHOCTH, B 'K Pecnyonuku benapyce k HiM, B oTIH4ne
ot 'K P®, oTHOCATCS pUMeHEeHNE NMPUHYAUTENBHBIX Mep 0€30MacHOCTH U
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JIeUeHMs], 3a1€PIKAHUs], JOMAIHUI apecT, BpeMEHHOEe OTCTPaHEHUE OT JOJIXK-
HOCTH, TTOMEIIEHHE B ICUXUATPUYECKOe (TICHXOHEBPOJIOTHUECKOE) YUpexK-
JIeHHe. DTO CBUJIETEIBCTBYET O OOJIee HIMPOKOM CIIEKTPE MPOIECCyallbHbIX
JefcTBUH, HE3aKOHHOE NMPUMEHEHHE KOTOPBIX BJIEUET NPUMEHEHUE JEeTUKT-
HOW OTBETCTBEHHOCTH.

[To aHanmorum mMocTpoeHa OTBETCTBEHHOCTSH JIMII, OOJIa/IAtoIUX HE MOJ-
HOHW JIeecrioCOOHOCTBI0 M HeneecrnocoOHbIX (cT. 942-947 IT'K PecnyOnukun
Benapych u ct. 1071-1078 I'K P®D); 3a Bpen, NpUUUHEHHBII AEATENbHOCTHIO,
CO3/1aroIIeH MOBBIMIEHHYIO OACHOCTH IS OKpyskaromux (ct. 948 I'K Pecmy-
6nuku benapycsk u ct. 1079 'K P®). [IprHIMIMANBHBIM B 3TUX CTAThSIX IPa-
JTAHCKOTO 3aKOHOJATeNIbCTBA UMEIOT 00CTOSTENILCTBA OTBETCTBEHHOCTH JIMI
32 BUHOBHBIEC JICHCTBHS (3aKOHHBIE MPEJICTABUTENN HECOBEPIIEHHOIETHNX)
U HE3aBHCHMO OT BUHBI (BJaJeJIel] MCTOYHUKA MOBBIIIEHHOW OMAaCHOCTH).
OtaenbHBIMU naparpadamMu IpescTaBiIeHbl CTaTbl 00 OTBETCTBEHHOCTH 3a
BpeJl, IPUYMHEHHBI JKU3HU WK 30POBBIO TPAaXJaHUHA; 3a BPEA, MPUUH-
HEHHBIH BCJIEJICTBUE HEIOCTATKOB TOBAPOB, pabOT MM YCIIyT; KOMIICHCALIUN
MOpaJIbHOTO BpeJa.

Takum 00pa3oM, cpaBHEHHME CTaTell IPaXkJAHCKOIO 3aKOHOAATEeNIbCTBA
Poccwuiickoit @enepanuu u Pecniyonmkn benapych o rpakaaHcko-paBoBOH
OTBETCTBEHHOCTH CBHJIETEIBCTBYET O €IMHOM 0a3uce NMpaBOBOH periamMeH-
TalMU JaHHOTO MHCTUTYTa C HEKOTOPHIMU OCOOCHHOCTSIMH yueTa OIpejie-
JICHHBIX 00CTOSITENILCTB TIPH PEaM3aIK 3TUX MEp.

VK 347.82
O.B. lllenkos, C.b. Mameuiiuyx

OTBETCTBEHHOCTb ABUANEPEBO34MKA
3A HEHAINEXALLEE BbINONHEHWE JOrOBOPA BO3[YLLUHOW NEPEBO3KU

B Pecny6nmke benapych aBuanepeBo34rnk HeCeT OTBETCTBEHHOCTH IEpe]
MACCAKUPOM BO3IYILIHOTO Cy[IHA B TOPSJIKE, YCTAHOBICHHOM OTEYECTBEH-
HBIM 3aKOHOJAATCIILCTBOM, MEKIYHAPOAHBIMH JOTOBOpAMU PCCHy6J'[I/IKI/I be-
JIapyCh, a TaKXe JOTOBOPOM BO3IYIIHOW MEPEeBO3KU maccaxupa. B Hameit
CTpaHE MPABOBOE PETyIMPOBAHHE OTBETCTBEHHOCTH IIEPEBO3UMKA II€pe]
nmacCaxupomMm HMMEET CBOU 0CO6eHHOCTH B 3aBHUCHUMOCTH OT BBIIIOJIHACMBIX
pPEICOB — BHYTPEHHUX WM MEXKAYHAPOAHBIX.

TaK7 B COOTBCTCTBHHU C ABI/IaIlI/IOHHBIMI/I IpaBujiaMU BO3QYUIHBIX IIEPE-
BO30K, YTBEPXIACHHBIMU IMOCTAHOBJIICHUEM MI/IHI/ICTepCTBa TpaHCIIopTa "
komMMmyHuKanui Pecniyonmuku Benmapycs ot 12 aBrycra 2009 r. Ne 70, npu
BBITMTOJJHCHUM BHYTPCHHUX BO3AYIIHBIX IMEPEBO30K OTBECTCTBCHHOCTH ICPC-
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BO34HKa IepeJl MaccaXxMpoM BO3IYIIHOTO Cy/HA onpeaensercs Bo3aymHsim
xozexcoM Pecrryomuku bemapycs, ['paxkmanckum komekcom Pecmyommku be-
napychb (I'K), mHbIMM HOPMAaTHBHBIMU NMPABOBBIMU akTaMu PecryOnukn be-
J1apycCh.

Uro kacaeTcst OTBETCTBEHHOCTH MEPEBO3YNKA ITPU MEXK/TyHAPOIAHBIX BO3-
JYLIHBIX TIEPEBO3KaxX IMacCaKMPOB M Oaraxa, To oHa onpezessiercs: Bapmas-
CKOH KOHBeHIHeH oo BapiiaBckoit kKOHBeHIMEH, 3MeHEHHOH ["aarckum
MIPOTOKOJIOM, B 3aBUCHMOCTH OT TOTO, TTOJ JEHCTBHE KAKOTO M3 3THX JOKY-
MEHTOB MOAMNAJAeT COOTBETCTBYIOIIAs NEPEeBO3Ka, BO3IyNIHBIM KOIEKCOM
PecnyOnmuku benapych, eciii HHOE HE BBITEKAET 3 MEXKLyHAPOIHBIX JOTOBO-
poB PecniyOnuku benapyck, ABHalMOHHBIMU MIPAaBUIAMHU BO3AYIIHBIX TEepe-
BO30K IaCCaKMPOB, Oaraxa, rpy3oB, JAPyTMMH HOPMAaTHBHBIMHU ITPABOBBIMU
aktamu PecriyOnuku bemapych, a Takyke JOrOBOPOM BO3IYITHOH MEPEBO3KU
naccaxupa.

[lepeBo3unKk HECeT OTBETCTBEHHOCTh 3a yTpary, HEJOCTady WIIH 3a I10-
BpexieHne Oaraka, KOTOpbIE IPOU3OIIIN BO BPEMs, KOTIa Oarak HaXOAMICs
10J] OTBETCTBEHHOCTBIO NEPEBO3YMKA UM €TO areHTa, He3aBUCUMO OT TOTO,
MMEJIO JIX 3TO MECTO Ha 3eMJIe HJIM Ha OOPTY BO3AYIIHOTO Cy/IHA.

IlepeBo3unk Taxke HECET OTBETCTBEHHOCTh 332 COXPAHHOCTb HAXOJs-
LIMXCS PH TACCaKUPE Belller (He3aperucTpupoBaHHbIN O6arax), eciii He J10-
KaXXeT, 4TO yTpaTa, HEAOCTa4a WM MOBPEXKICHNE 3THX BEIIei MPpOU30ILIN
BCJIEJICTBHE OOCTOSITENLCTB, KOTOPBIE MIEPEBO3YMK HE MOT MPEIOTBPATUTD U
yCTpaHEHHE KOTOPBIX OT HETO HE 3aBHCEIIO0, a TAK)KE YMBICIIA TTaCCaXKHpa.

IlepeBo34nK HE HECET OTBETCTBEHHOCTH 32 YTPATY, HEAOCTAdy MU ITOBPEXK-
JICHHE IIPH IIepEBO3KE HE3apEruCTPUPOBAHHOTO Oaraxka 1 Jpyroro MMyIlecTsa,
HaXOJISIIErocs pH MacCAXUPE, 3a UCKIFOYEHUEM CITydaeB, Koraa OyaeT Joka-
3aHO, YTO 3TOT BpeJl ObLI MPUUYKMHEH 110 €ro BUHE. B 3TOM cily4yae oTBETCTBEH-
HOCTb IIEPEBO3YMKA 32 HE3aPETHCTPUPOBAHHBIN Oaraxk n Apyroe MMyIIECTBO,
Haxopsmeecs mpu naccaxupe, orpannuusaercs 400 momn. CIIA.

OTBETCTBEHHOCTh NEPEBO3YMKA 3a yTpary, HEJOCTauyy U IMOBPEXKJICHHE
(mopuy) Oaraka NpH TEpEeBO3KE MNacCa)kMpa HA BO3IYIIHOM TpaHCHIOPTE
ompezaensercs B coorBercTBuu ¢ 1. 1 ¢T. 750 I'K. ABHanepeBo34uK HECET OT-
BETCTBEHHOCTb 32 YTpary, HeJJoCcTady 1 MoBpexieHne (TIopuy) daraxka rmocie
TIPUHSTHUS €r0 K BO3LYIIHOW TEPEBO3KE M JI0 BBIAAUN MACCAKUPY B CiIydae,
€CJIH He TOKAXKET, 4To:

1M OBUIM NPUHSTHI BCE HEOOXOIMMBIE MEPHI 110 MPEIOTBPAILICHHIO TIPH-
YMHEHMS BPEJla MM TAKWE MEPbl HEBO3MOXKHO OBIIO MPUHSTH;

yTpara, HeocTaya Uik MOBpexIeHue (1opya) 3TUX BElIeld MPOU30IILITN
BCJIE/ICTBHE OOCTOSITEIILCTB, KOTOPbIE TIEPEBO3YMK HE MOT NPEAOTBPATHTH U
YCTpaHEHUE KOTOPBIX OT HETO HE 3aBUCEIIO0, INOO0 yMBICI/IA TACCAKMPA;
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OHU HE SIBWIUCH DPE3YJIBTaTOM COBEPLICHHBIX YMBIIIICHHO AEHCTBUI
(Oe3neficTBYST) TEPEBO3YMKA MIIM TIPOM3OIILIH HE BO BPEMSI BO3LYIIIHON TIepe-
BO3KH.

OOcTOosTENIBCTBA, SABISIONINECS OCHOBAHUEM ISl UMYIIIECTBEHHOH OTBET-
CTBEHHOCTH MEPEBO3YNKA, YAOCTOBEPSIIOTCS AKTaMH O HEUCTIPABHOCTSIX TPH
nepeBo3ke Oaraxa (PIR).

3asBieHne 1o (akTy yTparhl, HEIOCTAUM WJIM ITOBPEXKAEHHs Oaraxa
JIOJKHO OBITH CAETAHO MacCaXMPOM IPEJICTABUTENIO TIEPEBO3UNKA HIIH €TO
areHTy JI0 BBIXOJa MaccaXMpa U3 30HbI BbAUU Oaraxka U mocie 3Toro JoJi-
KEH OBITh COCTABJIEH COOTBETCTBYIOIIMH akT. B ciyyae momydenus Oaraxa
0e3 BO3pa)KeHHI MPEAIoaraeTcs, e He J0Ka3aHO MHOE, YTO OH JIOCTaB-
JICH B HaJJIeKAIeM COCTOSIHUM U COIVIACHO TIEPEBO30YHOMY JIOKYMEHTY.

OTBETCTBEHHOCTH 32 MPOCPOUKY AOCTABKM Oaraska B MyHKT HAa3HAYCHUS
OIpeAeNsAeTCs CICAYIOIUM 00pa3oM. ABHANepeBO3UMK NPHU BBIIOIHEHUU
PETYISIPHBIX PEWCOB 3a MPOCPOUKY JOCTaBKH MAcCakupa, Oaraka B ITyHKT
Ha3HAuCHMS YIUIAYMBAeT HEYCTONKY B pasmepe 25 % 0a30BOil BEIWYHHEL,
YCTAHOBJICHHOW 3aKOHOJ/IATEIbCTBOM, 33 KX/bIH Yac MPOCPOUKH, HO He 00-
nee 50 % IpOBO3HOM MIIATHI, €CITN HE JOKAKET, YTO MPOCPOUKA NMEIa MECTO
BCJIJICTBHE HENPEOIOIMMON CHJIbI, YCTPAHEHUsI HEHMCHPABHOCTH BO3/YIL-
HOTO CyJIHa, YIPOJKAIOIIEH KU3HU WM 3[0POBBIO MACCAXKUPOB, JINOO MHBIX
00CTOSITENIHCTB, HE 3aBUCSIINX OT IIEPEBO3UHKA.

Yro kacaercsi pazMepa OTBETCTBEHHOCTH (IIPHYMHEHHOTO yIiepoa) B ciry-
Yyae yTparbl, HeIOCTAaYH ¥ MOBPEXK/ICHNUS, IOpUM Oaraka WM Belei, Haxoms-
LIUXCS TIPU TTACCAKUPE, TO OH ONPEAEIIACTCS MO MPABUIIaM, yCTaHOBICHHBIM
B HOPMaTUBHBIX ITPABOBBIX aKTaX.

Tak, B coorBercTBHH C 1I. 2, 3 cT. 750 'K «ymepd, mpuanHEHHBIH pH
HepeBO3Ke Irpy3a WK Oaraka, BO3MEIIAeTCs IEPEeBO3YNKOM: B CIydae yTpa-
TBI WJIM HEZOCTauu Oaraka — B pazMepe CTOMMOCTH YTPaueHHOTO MIIH HEJl0-
CTAIOIEero Tpy3a WK Oaraka; B CiIydae TOBPEXACHHUs (Iopuu) Oaraxka — B
pa3Mepe CyMMbl, Ha KOTOPYIO TIOHU3WJIACh €r0 CTOMMOCTb, a TPU HEBO3MOXK-
HOCTH BOCCTAHOBIICHHSI OBPEXKJICHHOTO T'py3a WK 0araxa — B pa3Mepe ero
CTOMMOCTH; B CJIy4yae yTparsl 0araxa, CIaHHOTO K IIEPEBO3KE C OObSIBICHUEM
€ro IIEHHOCTH, — B pa3Mepe 0ObsIBJICHHON CTOMMOCTH T'py3a Win Oaraxa.

CronMocTh Oaraska OnpesessieTcs NCXO/Is U3 ero IIEeHbI, yKa3aHHOHU B cyue-
TE MPOJABIA WM TIPEIYCMOTPEHHOU JOTOBOPOM, & IPH OTCYTCTBHHU CUeTa
WM yKa3aHUsl IeHBI B JIOTOBOPE — UCXOS M3 LIEHBI, KOTOPasi IPH CPAaBHUMBIX
00CTOSATENHCTBAX OOBIYHO B3MMAETCS 38 AHAJIOTIHBIE TOBAPBI.

Kak mpaBmiio, nmepeBo3uuK Hapsiay C BO3MELICHUEM YCTaHOBIEHHOTO
ymep0a, BBI3BAHHOTO YTpaTo, HEJOCTa4el WIN MOBPEXICHHEM (Topuei)
Oaraka, BO3BpAIaeT OTIPABUTEIIO (TIOIydYaTeio) MPOBO3HYIO IUIATY, B3BI-
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CKAaHHYIO 3a [IE€PEBO3KY yTPAauyeHHOI0, HEJOCTAOLIEro, UCIOPYEHHOIO WX
TIOBPEXICHHOTO Oarasxa.

[Tpu MexayHapOIHOM BO3/IYIIHO ITEpeBO3KE 3apEerHCTPUPOBAHHOTO Oa-
raxxa 0e3 00bsIBIICHHOM IIEHHOCTH OTBETCTBEHHOCTh IIEPEBO3UMKA 38 KayKIbIH
KWiorpamm Maccel opyrro orpanuuuBaercs 20 qosut. CHIA. Ecnu Bec Gara-
»Ka ONPEEeTUTh HEBO3BMO)KHO, CUMTAETCS, YTO IMOJHBIH BEC 3aperHCTPUpO-
BAaHHOTO 0araxka He MPEBBIIAET HOPMBI OECIIATHOTO MTPOBO3a, YCTAHOBIICH-
HOM NEepeBO3YMKOM. AHAJIOTHYHYIO CYyMMY BBIIIJIAYMBAIOT U KPYITHBIE 3apy-
OeKHbIEe aBUAKOMITAaHHH.

OTBETCTBEHHOCTH I1EPEBO3YHKA 33 3apETUCTPUPOBAHHBII Oarax ¢ 00bsB-
JICHHOHU IIEHHOCTBIO OIIPE/ICNISIeTCS B pa3Mepe OObSIBICHHOW IIEHHOCTH, €CIIH
NIePEBO3YMK HE JOKAKET, YTO OHA IPEBBIIIAET ACHCTBUTEIBHO IPUYHHEHHBIN
Bpex.

Takum o0pazoM, mpoliiemMa Tpa)kIaHCKO-TIPABOBOM OTBETCTBEHHOCTH
SIBJISIETCSI OZJHOW M3 CaMBIX CJIOXKHBIX U JMCKYCCHOHHBIX KaK B HayKe Ipa-
JIAHCKOTO TIpaBa, Tak U B IIPaBONPUMEHHUTENBLHO npakTuke. ClieoBaTenbHo,
TpebyeTcst AajbHeillee pa3BUTHE 3aKOHOAATEIbCTBA, PErIaMEHTHPYIOIETO
OTBETCTBEHHOCTH II€PEBO3YMKA 33 HEHaJJIe)Kalllee BBIMOJHEHHE J0roBopa
BO3/IyILIHON IIEPEBO3KHU, a TaKXKe OTBETCTBEHHOCTb MACCaKUPa 3a Hapyllle-
HUE TIPaBHJI aBUAIICPEBO3KU C YYETOM UMEIOLIEHCs Cy1eOHOI 1 MHOH ITpaBo-
MIPUMEHUTEIBHON TIPAKTUKH, MOJIOKHB B OCHOBY BOCIIPHHSITBI MHPOBBIM
COOOIECTBOM MPHUHIMIT HauOoJiee TTOJHOrO BO3MELICHUsI YOBITKOB M IpHU-
YHHEHHOTO BpeJia IIPU aBHUarepeBO3Ke.

VIIK 343.35
M.H. Illumxosuu
BbIXO[ 3A MPEAENbI MPEAOCTABIEHHbIX NMOJIHOMOYUHI

Hamuune y npenctaBuTens moJIHOMOYHN — 00s3aTeIbHOE YCIOBHUE TIPeI-
CTaBUTENbCTBA. OTCYTCTBHE NPEACTABUTEIBCKUX TIOTHOMOYHH, TaK U BBIXOJ
3a UX MPEeIebl BIEKYT ITOCIEACTBU, peaycMoTperHsle 1. 1 ¢T. 184 T'K Pe-
cnyonuku benapycr (I'K), caenka cuutaercst 3akiIIO4eHHOH OT UMEHH U B
MHTEpeCcax COBEPIIMBIIETO €€ JIHUIIA.

Kpome Toro ct. 175 I'K npeaxycmarpuBaet, 4To, €Cu MOJTHOMOYHS U
Ha COBEPILUECHUE CJIENIKU OIPAaHUYEHBI I0TOBOPOM JIMOO TTOTHOMOYHSI OpraHa
IOPUIMYECKOTO JIMIA — €T0 YUPETUTETBHBIMH JOKYMEHTAMHU 110 CPABHEHUIO
C TeM, KaK OHHM OIIPeJIeNICHbI B IOBEPEHHOCTH, B 3aKOHOIATEIILCTBE JTMO0 KaKk
OHHU MOT'YT CUUTAThCSl OUEBH/IHBIMHU U3 00CTAHOBKH, B KOTOPOW COBEPILIACTCS
CleTKa, ¥ MPH €€ COBEPIICHNUH TAKOE JIMIO WM OPTaH BBIIIIHN 32 MPEaessl
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9THX OTPaHUYECHUH, C/IEKa MOXKET OBbITh NPH3HAHA CY/IIOM HEAEHCTBUTEIb-
HOH T10 UCKY JINIIA, B MHTEPEcax KOTOPOTO yCTaHOBIICHBI OTPaHUICHHUSL.

Takum 00pazoM, MPaBoBbIE MOCIIEACTBHS BBIXO/IA 3 IPEIEIIbI, [TPEI0CTaB-
JIEHHBIX MTOJIHOMOYMH npexycMoTpensl B ¢T. 184 u ct. 175 T'K. Tlocneacrsus,
MIPElyCMOTPEHHBIE 3TUMH CTAaThIMH, NPUHLHUIHAIGHO pasHble. C yueTom
TOro0, 4to B coctare cT. 175 'K 00beqHEHBI KaK JICHCTBHSI MPEICTABUTEIS,
TaK ¥ AEHCTBUS OpraHa IOpHIMYECKOTO JINIA, HEOOXOANMO YETKO TOHUMATh,
KOTJIa IPHIMEHSIOTCS MTOCIIEACTBUS, TpeaycMoTpenHsie cT. 175 'K, a xorna —
ct. 184 T'K.

He coBceM BHSITHas HONBITKA B PENICHNH JIAHHOTO BOIIpoca OblIa mpea-
npuHATa nocraHosieHneM [lnenyma Bricmero Xossiicteennoro Cyma Pe-
cyonuku benapycs ot 28 okrsiopst 2005 . Ne 26 «O HEKOTOpPBIX BOIIpOcax
MIPUMEHEHHS XO3SIHCTBEHHBIMH Cy/laMH 3aKOHO/IATENIbCTBA, PETryIHPYIOIIETO
HEICUCTBUTEIBLHOCTD CEIIOK» (fanee — nocraHoBieHue Ne 26).

[Ipoananm3upoBaB MOJOKEHUSI 3aKOHOJATENILCTBA, B TOM YHCIIE BBIIIC-
Ha3BaHHOTO MTOCTAHOBJICHMS, a TAKXKE MPABOIIPUMEHUTEIBHYIO MPAKTHKY U
MO3MULMH IMBWIKCTOB B OTHOLIEHHH JAHHOTO BOIPOCA, CYUTAEM HEOOXOIH-
MBIM OTMETHTh CIIEAYIOLIEe:

1. Craresa 175 T'K npumeHseTcst Ipy MpEeBBIIICHUN TOJTHOMOYHH, Tpe-
YCMOTPEHHBIX YYPEIUTEIbHBIMU JOKYMEHTAMU, OPIaHOM HOPUANYECKOTO
numa. [Tocnenctsus, onpenenennsie cr. 184 'K, k cuTyarmm, Korga opran
IOPUIMYECKOTO JIMIA BBIXOAUT 3a IMOJHOMOYHMSA, MPEAYCMOTPEHHBIE yupe-
JUTEJBHBIMHA JOKYMEHTaMH, HE TPUMEHSIOTCS. DTO OOBSICHAETCS TEM, UTO
OTHOILIEHHMS MPECTAaBUTENbCTBA OTCYTCTBYIOT B T€X CIIy4asix, KOLJa IOpUAN-
YeCKHe JIMIA BBICTYNAIOT Yepe3 CBOM OpraHbl (BOJIIO, HAIIPUMED, UPEKTOPA,
BBICTYIAOLIETO B KQUECTBE OpraHa IOPUIMYECKOTO JIMIA, HENb3sl OTACIHUThH
OT BOJIM CaMOTO IOpUANYEcKOro Juia. Kak crieactsue, IMpeKTop I0puande-
CKOTO JINIIA HE SIBIISICTCS €TO MPEACTABUTEIIEM).

Tem He MeHee B mocTaHOBICHNN Ne 26 yKa3bIBAa€TCsl, UTO MPETYCMOTPEH-
Heie cT. 175 'K ocHOBaHMs ipU3HAHMSI CACTIOK HEJICHCTBUTENLHBIMU HE TTPH-
MEHSIIOTCSI, KOT/Ia JINIO, B MHTEpecax KOTOPOTr0 YCTaHOBJICHBI OTpPaHNYCHHUS,
BIIOCJICACTBUU OHOOPHUT CHENKY, T. €. o aHamoruu [Inmerym Briciero Xo-
3siictBeHHoro Cyna PecnyOnukn benapyck npuMensieT npaBuia, YCTaHOB-
neHHsle 1. 2 ct. 184 'K, perynupyroiue cXoiHble OTHOLIEHMSI, TOCKOIbKY
ct. 175 T'K He cofiepKuT NonoxeHui 00 0J0OpEHNH TaKUX CJIEIIOK.

2. Crarps 184 I'K npumensieTcs, Korja y mpeacTaBUTellsi BOOOIIE HEeT HU-
KaK1X ITOJTHOMOYHH Ha MPEACTABICHHE HHTEPECOB COOTBETCTBYIOMIETO JIUIIA.
WHpIMU cioBaMU, €CJIN JIUIIO 3aKII0YAET CACNKY (CIENKH) OT UMEHH IPYroro
JIMIa He MMesl HUKaKUX IOJIHOMOYMM Ha COBEpIIECHHE TakoW CAENKH (clie-
JIOK), TO TIOCHEACTBHSA, IpeaycMoTpeHHsle cT. 175 'K, k Takol cutyannu He
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npumensitorcsi. Ctarbs 175 T'K B otnmuuune ot ct. 184 'K He perniameHTUpyeT
TIPaBOBBIE TIOCJIEICTBHS, KOT/IA Y TIPE/ICTABUTENSI HET HUKAKUX ITOTHOMOYHH.

OnHako clemayeT OTMETHTB, YTO IPaBMIIO, IpeaycMoTpenHoe II. 1 cT. 184 I'K,
0 TOM, 4TO MpPU OTCYTCTBHM MPEACTABUTEILCKUX MOJTHOMOUUH CAENIKa CUM-
TaeTcs 3aKIFOYEHHON OT MMEHHU M B MHTEPEecax COBEPIIMBIIETO €€ JINIa, He
BCErJa MOXKET ObITh pEaIi30BaHO Ha NpaKTHUKE. BO-NepBBIX, TPEThE JIHUIIO
JIOJDKHO OBITH COIVIACHO 3aKJIIOYHTH CIIENIKY HE C ITPEACTAaBISIEMBbIM, KaK OHO
IIPEAIOoIarasio, a ¢ MPeACTaBUTEeNIEM; a BO-BTOPBIX, NPEACTABUTENb TOIKECH
HUMETh CIIOCOOHOCTH 3aKIFOYHUTh TAKYIO CIIEIIKY.

B ciyuae ecnu TpeThe JIMI0 HE CONIACHO € TE€M, YTO KOHTPAreHTOM IO
CHIeNIKe ¢ HUM OyJIeT MpeACTaBUTeNb, ClIeNIKa HE MOXKET ObITh NMpPU3HaHA 3a-
KJIIOUEHHOM B CBS3U C OTCYTCTBUEM COIVIALIEHUS O CTOPOHAX caenku. OqHako
€CITH TPETHE JINI0 Y3HATIO 00 OTCYTCTBHHU ITOJTHOMOYNH IPEICTABUTENS yXKE B
Ipolecce UCIIOIHEHNS UM CIENIKH HITH €CIIH MPEICTaBUTENh He CIIOCO0eH co-
BEPIINTD CHETKY (Y MPEACTABUTENS HET UMYIIECTBA, OTIYK1AeMOT0 0 CAeN-
K€ WJIM TIPEJICTaBUTENb HE 00JIa/IaeT COOTBETCTBYIOIIMM IIPABOBBIM CTAaTyCOM
JUISL COBEPIIEHUS CAETIKH), TaKas CJEJIKa SBISIETCS HeACUCTBUTEIILHOM.

B n. 1 ct. 184 T'K Taxxe npeayCMOTpEHO, 4TO MPEACTABISIEMbI BIpaBe
0/100pUTH CJIETIKY, COBEPILIEHHYIO IIPEICTaBuTeNIeM O0e3 nosiHoMounii. B ciiyuae
TIOCIIELYIOIIET0 O00PEHHs CIEJIKH, HACTYIAIOT TaKhe JKe MOCJIESICTBHS, KaK
eci Obl B MOMEHT COBEPIUCHUS CAEIKH HPEACTABUTENb UMEJ TOTHOMOYHUS
Ha ee COBEpIICHHUE, T. €. €€ 000PEHUE CO3/IaeT, U3MEHSET U NpeKpaliaeT s
TIPEJICTABIISIEMOTO TPaXK/TAaHCKHE TpaBa M OOSI3aHHOCTH 110 JAHHOW CJIENKE C
MOMEHTA €€ COBEPILICHHA. DTH MPaBHiIa IPUMEHSIOTCS M TIPU OTMEHEHHOI 10-
BEPEHHOCTH, €CJTH COBEPILIAIOTCS CEIKHU C TIOCIEAYIOUIUM UX OJI00PEHHEM.

3. CnoxxHee 0OCTOUT AEJ0 C CUTyalMeH, KOria IMEET MECTO IPeBBIIIe-
HHE TIOJIHOMOYHH MPEeICTaBUTENS TI0 CPABHEHHUIO C TEM, KaK OHU OIpeJene-
HBI JoroBopoM. Kak yke roBopuiiocs paHee, B 3TON CUTyallul UMEIOT MECTO
MepPEeKPECTHRIE IPEAMETHI IIPAaBOBOTO peryaupoBanus ctT. 175 u ct. 184 T'K.
[IpuMeHUTETHHO K TAaKOH CUTyalluH U BO3HUKAET BOIPOC PA3TPAHUYEHUS CO-
OTBETCTBYIOLIHX ITOCIIECTBUI.

B cuny cr. 175 I'K, xorga mosHOMOYHS, TPEIyCMOTPEHHBIE TOBEPEHHO-
CTBIO, 3aKOHO/IATEIbCTBOM MJIM OYEBHIHBIM N3 OOCTaHOBKH, IPH KOTOPOM
COBEpIIACTCS CAENKA, MPEBBIAIOT MTOJHOMOYHS, TPEyCMOTPEHHBIE B JO-
TOBOpE MEXIY NPEICTABUTEIEM M MPEACTaBIAEMBIM, CAEIKAa MOXET OBITh
MIpU3HAHA CyAOM HEAEUCTBUTEIBHOM IO UCKY JIMLA, B UHTEpPECAX KOTOPOro
YCTaHOBIICHBI OTPAaHUUYEHUSI.

IIpu sTom mocnencteus, npexycMorpenssle cr. 175 T'K, He mpumens-
I0TCSI B ClTy4ae HECOBIIQJICHUS MOJIHOMOYMI B JOBEPEHHOCTH M JIOTOBOPE,
MTOCKOJIBKY B cmuty cT. 183 I'K moBepeHHOCTS SIBISETCSI OCHOBAHHEM BO3HHK-
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HOBEHHUS y MPEACTAaBUTENS MOJHOMOYMM Ha 3aK/II0YEHUE CICJIKU OT UMEHU
MIPEJCTABISAEMOr0, IOITOMY JIpyrasi CTOpOHA B JIOTOBOPE JEUCTBYET MpPaBo-
MEpPHO U B TOM ClIydae, KOIZla OHa OCBEIOMJIEHAa O TaKOM HECOBMAJEHUU
(. 17 mocranoBnennst Ne 26). Takum 00pa3oM, HE3aBUCHMO OT TOTO ILIUpE
WM yXKe OINpeesieHbl MTOJTHOMOYMSI IPEACTAaBUTENS B JOTOBOPE IO CpaBHE-
HUIO C JOBEPEHHOCTHIO, MOCJIEACTBUS, mpeaycMoTpenHsie cT. 175 TK, ne
MIPUMEHSIOTCSL.

Ecnu paccmorpets npeamer perynupoBanus cT. 184 'K, To oH, kak yxke
OTMEUEHO BBIIIE, CBS3aH UMEHHO C OTCYTCTBHUEM IOJIHOMOYMH y IIPEJCTaBU-
TeJs AeWCTBOBATh OT UMEHHU MPEACTaBIIEMOr0 WU C MIPEBbIIIEHUEM TTOJIHO-
MOYHH, UMEIOIINXCS Y TIPEICTaBUTENSI IIPU COBEPILICHUHU CIIEJIOK B MHTEpecax
npencrasisiemoro. Crarbst 184 'K He KOHKpeTH3HpPYET UCTOYHUK TOJIHOMO-
yuil npeacrasutens. B coorserctBuu ¢ m. 1 ¢tT. 183 'K npeacraButenscTBo
MOYKET OCHOBBIBATbCSI HE TOJIKO Ha JIOTOBOPE, HO M HAa 3aKOHOAATENILCTBE,
1100 Ha aKTe YIOJIHOMOYEHHOTO Ha TO FOCYapCTBEHHOIO OpraHa MM opra-
Ha MECTHOTO YIPABJICHUS U CaMOYIPaBJICHUsI, JINOO MOJIHOMOUUS Mpe/CTa-
BUTEJISI MOT'YT SIBCTBOBATH U3 OOCTAHOBKH, B KOTOPOH JIEHCTBYET MpEACTaBH-
Telnb (MpoAaBer] PO3HUYHOI TOProBIIM, KACCUP U T. I1.).

Kak ormeuaer SI.1. ®yHK, «eciau HCXOIUTH M3 OyKBAJIILHOTO TOJIKOBAHMS
ct. 184 I'K B xoppecnonenumu co ct. 183 I'K, To MOXHO NpHUHTH K BBIBOLTY,
YTO NPEBBILIEHUE MOJTHOMOUNI, 0 KOTOpbIX roBopHT cT. 184 I'K, He cBsi3aHO
C MPEBBIIIEHUEM [TOJTHOMOYHI, OCHOBAaHHBIX Ha IOTOBOPEY.

TeM He MeHee BBIIIEN3TI0KEHHOE — Ha YPOBHE aBTOPCKUX PacCyKACHUH,
a Ha 3aKOHOJATENILHOM YPOBHE JJOJKEH pa3pelIaThCsl JaHHBIH BOIIPOC, B TOM
yucine u [Tnenymy BepxoBaoro Cyna Pecryonuku benapyck, ynonHomouen-
HBIM OpraHaM CTOMJIO Obl aKIIEHTHPOBATh BHUMAHHE Ha ITOW Ipodieme.

VK 347.45/.47.05 (476-6 CHI) (474.3)
O. HIxkym

OTBETCTBEHHOCTb MO IOrOBOPY ®AKTOPUHIA
B 3AKOHO[ATENbCTBE BENAPYCWU U NNATBUU

DKkoHOMHYECKasi CUTyalus, HalionaeMasi B OOJIBIIMHCTBE Pa3BUTHIX U
Ppa3BUBarOUINXCA roCyaAapCTB, IIPOABIAONIAACA B TIOCTOSIHHOM ITOUCKE MEP I10
MUHHMU3AILUH [TOCJICACTBUI MUPOBOTO (DMHAHCOBOI'O KPU3HCA, CBUICTEIb-
CTBYET 00 yS3BUMOCTH OaHKOBCKOTI'O CEKTOpa YKOHOMHKH U €ro HeCIIocOOHO-
CTH B o0ecreueHnn CyObeKTOB XO3SUCTBOBAHUSI IOCTYIHBIMU (DUHAHCOBBI-
MU pecypcamu. HecriocoGHOCTh KpeauToBaHusi 00€CIIeYUTh COBPEMEHHbBII
rpa)XIaHCKUI 000pOT 0OYCIIOBIMBACT MOUCK AJBTCPHATUBHBIX HMCTOYHHUKOB
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OBICTPOTO IMOJTYYEHHSI BBHICOKOIMKBHIHBIX OOOPOTHBIX aKTHBOB, KOTOPBIMHU
SIBJIAIOTCS JICHBIH, U TIOSIBICHUE HOBBIX MPABOBBIX KOHCTPYKINH, TAKUX KaK
¢axropuHr. [IpuBiekarenbHOCTh U MOTEHIMAIBHAS BHITO/la JAHHOTO BHUJA
IPaKAaHCKO-IIPABOBOTO JJOrOBOpa JUisl (hakTopa OYEBHU/IHA, OJHAKO 3aKIFoYe-
HHUE TaKOTO POjia CACIKH BJICUET TAKKE ISl HETO M HPEIIPHHAMATEIHCKHE
pHCKH, OOyCIIOBJICHHBIE HEHCIOJHEHHEM JIM0O HEHaUIeKAIIUM HCIOJIHE-
HHEM ee KIWEHTOM U (WJIH) JOJDKHHKOM. B 3TOi cBsA3M B rpakJaHCKOE 3a-
KOHOZIATEIbCTBO BKIIIOYAIOTCS HOPMBI, YCTaHABIMBAIOIINE OTBETCTBEHHOCTh
Kpeauropa (KJIMEeHTa, ajiepenTa) nepes GpakropoM (pruHaHCOBBIM areHTOM).

BonbIIMHCTBO IPaBOBENOB KOHCTATHUPYIOT, UTO IPaskAaHCKO-IIPaBOBAst OT-
BETCTBEHHOCTB 10 JIOTOBOPY (PAKTOPHHTA HOCHT AMCIO3UTHBHBIN XapakTep,
4TO JIaeT BO3MOKHOCTH CTOPOHAaM B paMKax J0roBopa (pakTOpHHIa camo-
CTOATENBHO OMPENEISATh CAHKIINH TPAXKIaHCKO-TIPABOBOI OTBETCTBEHHOCTH
3a KaX/bli Cllydail HeHCIIOJIHeHHS JIN00 HEeHaUIeXKaIIero HCIOJIHEeHUs 00s1-
3aTeabCTB 10 PacCMaTrpuBacMOMYy JOroBOpY. B HayuHOM sureparype umy-
IIECTBEHHYIO OTBETCTBEHHOCTH IO JOTOBOPY (DaKTOPHHTA MPUHSTO CTABUTh
B 3aBHCHMOCTB OT €ro IpaBoBoOil npuposl. Tak, eciiu 10roBop (GpakropuHra
MPENCTaBIAET COOON PeaTbHBIN TPakKIaHCKO-TIPABOBOM JTIOTOBOP, TO OTBET-
CTBEHHOCTD 3@ €r0 HEHCIIOJTHEHHE MOXKET HACTYIIaTh TOJIBKO JUIsl KIIMEHTa 3a
HecoOIo/IeHNe IeHCTBUTEIBHOCTH MPEAMETa paccMaTpUBaeMoro JI0roBopa,
a TaKke 3a MCIIOJIHUMOCTH JOTOBOpa. B ciyuae ecnu OH mpeacTaBisieT co-
0011 KOHCEHCYyaIbHBIH TOTOBOp, TO (PAKTOp NMPH3BAaH OTBEYATh 3a OTKA3 OT
nepeayn KIMEHTY JICHE)KHBIX CPEJICTB B CYET €ro JCHEKHOIro TpeOOBaHMSI.
OTBETCTBEHHOCThH KIIMEHTA 110 JO0TOBOPY (haKTOpMHra MOKET HACTyNaTb B
TpeX Cilydasix: BO-IIEPBBIX, €CJIM OH HE COBEPILIIII YCTYIKY AEHEKHOIO Tpe-
0OBaHUs WM HEHAUIeXKaIIe ee 0(pOPMUIT; BO-BTOPBIX, 3a 1€ CTBUTENBHOCTh
TIepe1aBaeMoro JICHEXKHOTO TPEOOBAHUST; B-TPETHUX, €CJIN ATO YCTAHOBICHO
B JIOTOBOpE, B ClIyyae HEHCIIOIHEHUS WM HEHAJUIXKAIero UCIIOTHEHUS ae-
HEXHOTO TPEeOOBAHUS TPETHUM JTUIIOM (JIOJDKHHKOM).

Amnanus copepkanus . 6 Kommepueckoro 3akona Jlarsuiickoit Pecmy-
omuku (K3) mo3Bosisier yTBepkiarh, 4TO B HEH perliaMeHTHPOBAHA TOJBKO
OTBETCTBEHHOCTH KJIMEHTA: 3a MOJIMHHOCTh TPEOOBAHMUS M 3a Ha/IE)KHOCTh
TpeboBanus (cT. 471 K3). AHanornvHas cutyarusi HaOJrIaeTcs U B OaHKOB-
CKOM 3axoHojarenbcTBe benapycu. Tak, npu ycTaHOBICHUN OTBETCTBEHHO-
CTH KJIMEHTa epel] (akTopoM 3aKoHoaresieM JIaTBuu mpruMeHsIeTCsl TEepMUH
«IOITMHHOCTBY TIEPEJaHHOTO JIN0O0 MepeiaBaeMoro JIeHE)KHOTo TpeOOBaHMSI.
IIysxr 1 ct. 471 K3 comep>XuT HOPMY O TOM, UTO, €CIIH B JIOTOBOpE (PaKTO-
PHMHI'a HE OTOBOPEHO MHOE, KIIMEHT HECET OTBETCTBEHHOCTB Iepesl PaKTOpOM
3a MOJJIMHHOCTH NEPEJaHHOr0 WM TepeaaBaeMoro tpedoBanus. OjHako
HOpMa, PAaCKpPBIBAIOIIAs COJACP)KAaHWE YIOTPEONIIEMOrO TOHATHS «ITOUTHH-
HOCTB», OTCYTCTBYET, UTO 3aTPYAHSACT IPABONPUMEHUTEIBHYIO IIPAKTUKY.
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He meHnee noxasarenbHa Mo3uius OEJIOPYCCKOIO 3aKOHOAATEN [0 JaH-
HOMy Bompocy. B I'paxmanckom koxexce PecmyOmuku bemapych oTcyT-
CTBYET perIaMeHTAlUsI pacCMaTPUBACMOM CUTyalluu, OJHaKo ab3. 1 ct. 162
«OTBETCTBEHHOCTH Kpenutopa nepex (pakropom» bankoBckoro koziekca Pe-
cnyomukn bemapycs (BK) npexycmarprBaeT He TONBKO BMEHEHHE KPEAHUTO-
Py OTBETCTBEHHOCTH 3a JICHCTBUTEIBHOCTD IIEPEAABAEMOTO0 JICHEKHOTO Tpe-
OoBaHus nepel (pakTOpOM HE3aBUCHMO OT YCJIOBHIA JOTOBOpa (haKTOPHHTA,
HO 1 00sI3BIBAET KPEANTOPA HOATBEPIUTD JCHCTBUTEIHLHOCTD YCTYIUIEHHOTO
JICHE)KHOTO TPeOOBaHUs JJOKYMEHTaMH, YIOCTOBEPSIOIIMMH €T0 MPaBo Tpe-
6oBaHus K JOIKHUKY. COIEPIKUT TaKKe YCIIOBHE NEHCTBUTEIBHOCTH JCHEXK-
Horo TpedoBanus ab3. 2 paccmarpuBaeMoil cratbl bK, cortacHo koTopomy
«JICHCKHOC Tpe6OBaHI/le CUHUTACTCA HeﬁCTBHTeHLHbIM, €CJIU KpEAUTOP UMEECT
MIPaBO Ha €T0 YCTYNKY W B MOMEHT YCTYIIKM €My HEN3BECTHBI OOCTOSTEIb-
CTBa, BCIICJICTBHE KOTOPBIX JIOJDKHHK BIIPaBe HE HUCIIONHSTH Takoe TpeboBa-
Hue». B a03. 3 cr. 162 BK 3akoHonareneM mpeaycMoTpeHa MMIIEpaTHBHAsS
HOpMa, COTJIACHO KOTOPOH «B Ciydae HEICHCTBUTEIBHOCTH YCTYIUICHHOTO
JICHE)KHOTO TpeboBaHust (hakTop MpUoOpeTaeT NpaBo 0OPaTHOrO TPEOOBAHMUS
(perpecca) K KpeIuTOpy HE3aBHCHMO OT YCIIOBHH IIaTe)ka», 4TO, Ha Halll
B3IVISIJI, TO3BOJISIET TPEOTBPATUTh COBEPIICHHE TAKUX MOIICHHUYECKUX
[leﬁCTBMf/lI KIIMEHTOM U €I0 JOJDKHUKOM, KaK 3aMCHa 3aJHUM YU CJIOM IEPBUY-
HBIX OyXTaJNTepCKUX JOKYMEHTOB, HACHTUDHUIUPYIOMINX Tepemeanie Gpax-
TOpY JICHEXKHbIE TPeOOBaHMS; YMBIIIJICHHBII BO3BpAT TOBapa, OCTaBJICHHO-
TO IO JOTOBOPY MOCTABKH, CJICACTBUEM YCTO ABIACTCA YMCHBIICHUE pasMepa
YCTYIUIEHHOTO JICHEKHOTO TPeOOBAaHMS WIIM €T0 MPEKPAICHUE; MOTydeHHe
KPEIUTOPOM OT JIOJDKHHKA JEHEKHBIX CPEJCTB, IOJUIeKAIINX BBIILIATE
(axTopy, a Takxke APYruX MPOTHUBOIPABHBIX JCHCTBHH HEZOOPOCOBECTHBIX
KIIMEHTOB M JJOJDKHUKOB. B cBOIO ouepesnb, OTCYTCTBHE BBIMICIIPOAHAIM3H-
POBaHHBIX [IPABOBBIX apaHTHii Ui pakropa B JIaTBUM MOXET OPOAUTH He-
TaTUBHBIE OCIIEACTBHA ISl HETO TPH 3aKIIFOYEHUH JIOTOBOPa (haKTOPHHTA C
HEeJI00POCOBECTHBIM KIIMEHTOM JINOO €ro KOHTPareHTOM.

CI/ITyaHI/II/I, Koraa KIIMCHT M OOJDKHHUK U3MCHAIOT JOTOBOPHBIC ITPAaBOOT-
HOIICHUSI TI0 YCTYIUICHHBIM (DAaKTOpPY JICHEKHBIM TPEeOOBAHUSIM, BEPOSITHBI
n i JlarBuu. Hanpumep, BO3MOXKHO BO3HHKHOBEHHE CIIy4aeB, O KOTOPBIX
(hakTOpY HEM3BECTHO, KOTAA KPEIUTOP U AOJKHUK MOTYT U3MEHSTh, HAIlPHU-
Mep, YCIOBHS IOTOBOPA ITOCTABKH, IIEHY ITOCTABIIEMOro TOBapa, OCYIECT-
BJISITH €r0 BO3BpAT JOJHKHUKOM KPEIUTOPY IO JIOrOBOPY MOCTaBKH, T. €. Ha-
pyImaercst mpaBo (paKTopa Ha OTUIATYy HEPEJaHHOTO JICHEKHOTO TPEOOBAHMS.
I'maBa 6 K3 He comepKUT HOpM, perIaMeHTHPYIOIINX OTBETCTBEHHOCTh Kpe-
AUTOPA U JOJDKHUKA B TaKUX ClIyvdasdXx.

IIpoBepka NeHCTBUTENBHOCTH (TIOJUIMHHOCTH) JEHEKHOTO TPEeOOBaHMS
Ha MPAKTUKE YacTO BKIIIOYACT M OLEHKY (paKTOPOM KauecTBa JOJITOBBIX Tpe-
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OoBaHUIl 1O J10roBOpY (akTOpHHra. 3aKOHOMEPHO BO3HMKAET BONPOC 00
HCTOYHHUKE Takoro pona nHpopmarmu. [lomaraem, 4To Ipy 3aKIIOYSHUH J10-
roBopa Mexay (akTopoMm u OaHkoM, HanpumMep B JlaTBuu, HEOOXOIMMO Ha-
JIMYME TTMCHbMEHHOTO COTIIAacHs KIIMEHTA Ha NIPEJIOCTaBICHNE TaKOTO pojia Jie-
JI0BOW MH(OpManny 0 HeM. BO3HHMKHOBEHHE TaKOi CHTYaIMU B OEJI0PYCCKOM
IpaxJIaHCKOM 000pOTe NOYTU HEBO3MOXKHO, IOCKOJIbKY Ha CTOPOHE (hakTopa
4acTo BhICTyNaeT OaHK, BIIaJICIOIINH TakoW HH(pOpMaLMei Ha OCHOBAaHHH 3a-
KITFOYEHHOT'0 MEK/1y HUM U KPETUTOPOM JI0roBopa 00 OKa3zaHWU OaHKOBCKUX
ycayr nocieaHemy. Toibko B cilydae 3aKJIIOYEHHUsS JIOTOBOpa (haKTOpPHHTa
Kpeauropa ¢ OaHKOM, KIIMEHTOM KOTOPOTO OH HE SIBJISIETCS,, BOSMOXKHO BO3-
HUKHOBEHHE BOIIpOCa 00 OCHOBAaHMM M 3aKOHHOCTH Iepefadyn IpyruM OaH-
KOM TaKOI'0 POZia CBEEHUI O IEPBOM.

[onaraem, 4to ISl IPaBONPUMEHUTENLHOM NpakTHkK JlatBum B cdepe
(baKTOPMHTOBBIX OTHOIICHWH HEOOXOAMMO YCTAHOBJICHHE HMIIEPATHBHOMN
HOPMBI 00 OTBETCTBEHHOCTH KJIMEHTa IIepe (pakTopoM 3a MOATMHHOCTD Iepe-
JIJAHHOTO WJIM TIepeIaBaeMoro JIeHe)KHOro TpeboBanusi. CuuraeM, 4To OTCYT-
ctBue B K3 ycnoBuil, npu KOTOpBIX EPEAaHHOE WK IEPEIaBaeMOE IEHEKHOE
TpeboBaHNE MOXKET OBITH TPU3HAHO MOTTMHHBIM, TAK)KE HETraTUBHO BIIMSET Ha
ero kauecTBo. B nemsix obecrieyenust npas komMmepcanTa ((akropa), B cirydae
W3MEHEHUS PABOOTHOIICHUH KIIMEHTOM U TPETHUM JIMIOM (JIOJDKHHKOM) TI0
YK€ YCTYIJICHHBIM TPEeOOBaHHSM M NPETYCMOTPEHHS OTBETCTBEHHOCTH I10-
CIIeJTHHX, TAKOKe 11eIecoo0pa3Ho BHeCTH B HOpMBI K3 0 dakropuHre nomnosse-
HUSI, PETYJAMPYIONIHE MTPABOOTHOIIEHUSI MEXK/Y KIMEHTOM U TPETbUM JIULIOM
(TOJDKHUKOM) TIOCJIE TIEPEX0/ia U3BECTHBIX JICHEXKHBIX TPEOOBaHUH (akTopy.
Peanzanust 5THX NPEUIOKEHUI 10 COBEPILICHCTBOBAHHIO I'PasKIAHCKOTO 3a-
KOHOJIaTeJILCTBA B OOJIACTH MPABOBOTO PETyJIMPOBaHMs JOroBopa (pakToOpuH-
ra, KOTOpBIE SBJISFOTCS TapaHTUSIMU U1l (hakTopa, ¢ ydeToM ornbita Pecrryomu-
ku benapych, HO3BOINT NOBBICHTH MHTEPEC K TAKOH MPEIIPUHIMATEIILCKON
JIeATeNIbHOCTH, Kak ()aKTOPHHTOBBIE YCIIyTH, B JlarBun.

VK 347.45/47:614.2
HU.H. Axnoseuy

NPABOBOE PEIYNIMPOBAHWE OTBETCTBEHHOCTH
Mo A0roBOPY BO3ME3HOI O OKA3AHUA MEAULIMHCKUX YCNYr

B npaBooTHOLIEHUSAX 110 OKa3aHUI0 MEAMLMHCKOM IOMOILIM 3aKOHOHA-
TeJb 3aKPEINNJl CBOMCTBEHHBIN IPa)AaHCKOMY IIPaBy U 3aKOHOAATEJILCTBY O
3alUTe MpaB MOTpeOUTENeH MPUHIIMI BUHOBHOCTH MCIOTHUTENS (TIPOJaB-
114, U3rOTOBUTEN, ocTaBIKKa). [Io obmemy mpaBuiry HOTpeOHTENIb BCET-
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Jla TpaB, a MEAULIUHCKOE YUPSKICHHUE, BPAUU MPEAIOIATalOTCsl BUHOBHBIMU
repe] MarueHTaMHt, eCIi He JOKaXKyT 00paTHOE, M COOTBETCTBEHHO JODKHBI
HECTH MaTepUaIbHYI0 OTBETCTBEHHOCTH IMEPEA MOTPEOUTEISIMU MEIUIIMH-
ckux ycuyr. [To muenuto A.A. JIUBaHUYMKOBA, PHIHOK MEIULIMHCKHUX YCIIYyT
OTHOCHTCS K PBIHKY C TaK Ha3bIBAEMBIM «HAPYIICHHBIM CYBEPEHUTETOM IO-
Kymnarens (TMalueHTa)y.

Y4uThIBast JOTOBOPHOH MOPSIOK OTHOIICHHUH ITO BO3ME3THOMY OKa3aHHIO
MEIUIUHCKUX YCIyT, OY€BUIHO, YTO MEAUINHCKUE YUPEKICHHUS HECYT OT-
BETCTBCHHOCTb IIEPE]] MOTPEOUTEIIEM 3a HEUCIIOJIHCHUE HITH HEHAJIJICKAIIIee
WCTIOJTHEHUE YCIIOBHI JOTOBOpPA, HECOOMIOACHNE TPpeOOBaHUH, MTPEIbsBIIse-
MBIX K METO/IaM JTHArHOCTUKHU, MPO(UIAKTUKA U JICUCHHUS, PA3PCIICHHBIM Ha
Teppuropun Pecrybnuku benapyce, a Takke B cily4ae IPUYHHCHUS Bpena
3I0POBBIO M KU3HH MOTpeduTend. B cBA3M ¢ 3TUM NOTPEOUTENH, OTB3YIO-
HIMECs TUIATHBIMH MEIUIIMHCKAMU YCIIyT'aMH, BIIPaBe IPEABIBIATE TPeOO-
BaHUS O BO3MCIICHUU YOBITKOB, IPUYNHCHHBIX HEHCIIOTHCHUEM TN HeHAI-
JIeKAIIUM UCTIOTHEHUEM YCIOBHUI JOTOBOpa, BO3MEIICHNH yIepoa B ciaydae
MPUYUHCHUS Bpe/ia 3JI0POBbIO U JKU3HU, a TAK)KE O KOMIICHCAIIUHU 33 MPHYH-
HEHHE MOPAJILHOTO BPEAa B COOTBETCTBHH C 3aKOHOIATEITLCTBOM.

HecmoTpst Ha TO YTO JOrOBOP BO3ME3IHOTO OKa3aHUS MEIUIIMHCKUX
YCIYT OTHOCHUTCSI K TPa)KIaHCKO-TIPABOBBIM, €r0 IPABOBOC PEryIUPOBAHUC
HOCHT KOMITICKCHBIH Xapakrep. M3 3Toro ciemyert, 9To mpaBa U 0013aHHOCTH
CTOPOH IO TaHHOMY JIOTOBOPY JIOJDKHBI OIPEICISATHCS B JBYX aclEKTax —
C TOYKH 3pEHHsI HOPM TPaKJaHCKOTO 3aKOHOJATENbCTBA M C TOYKU 3PCHUS
HOPM 3aKOHOZATEIhCTBA B cpepe 3paBooxpaHeHus1. Micxos U3 N310KEeHHO-
ro nonaraem obocHoBanHbIM MHeHHE O.I1. KazaueHka o nernecoodpasHoctu
pa3meneHus MpaB JIMIA, MOTYYaroIInX YCIIYTH B paMKax JOTOBOPa BO3ME3-
HOTO OKa3aHMsI MEIUIIMHCKHUX YCIIYT, Ha JBE TPYIIIbL: IpaBa MalyueHTa U [pa-
Ba MOTPEOUTEIIS.

Cornacno 1. 3 ct. 11 3akona Pecrry6nuku bemapycs ot 9 staBapst 2002 1.
Ne 90-3 «O 3amure npaB norpedHUTENei» MPH OTCYTCTBUH B 3aKOHOAATEIb-
CTBE WJIH JIOTOBOPE YCJIOBHI O Ka4eCTBE YCIYTH UCIOIHUTENb 00sI3aH OKa-
3aTh yCIYTY, COOTBETCTBYIOMIEH OOBIYHO TPENBSABIIEMBIM TPEOOBAHUAM U
MIPUTOIHOM JJIS IEJICH, ISl KOTOPBIX YCIIyTra TAKOTO POJia OOBIYHO UCIIONB3Y-
eTcs. B cBsA3M ¢ ueM 3aKOHOMEPHO BO3HHKAET BOIIPOC O CYITHOCTH «OOBIIHO
NPEABSBISIEMbIX TPEOOBAHHUIN OTHOCHTEIBHO KaueCTBA OKAa3bIBACMbIX MEIH-
LIUHCKUX YCITyT, KOTOPBIC B HACTOSIIEE BPeMsI HE HMEIOT JCTaJIbHOI MpaBo-
BOH periaMeHTal|H.

CHOXHOCTh TPAaBOBOM pErIaMEHTAIIMHM KA4eCTBa MEIMIIMHCKUX YCIIyT
CBsI3aHA C TeM, YTO HAJISKAIIIEee ¢ OKa3aHMe HAIPSIMYIO CBSI3aHO HE TOJIBKO
C JIMYHOCTBIO Bpaya, YPOBHEM €ro 3HaHHi, MPOPEeCCHOHATU3MOM U KBaJIU-
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(uKanue, HO ¥ BCTPEUYHBIM JAEHCTBUEM CO CTOPOHHI MaruenTa. Harpumep,
o MHeHuto FO.A. T'apTunO#, Anst TOro, 4yToOBI OKa3aHHAs METUIMHCKAs
ycIyra IpUHECIa KeaeMbIi pe3yabTaT, HallieHT 00sI3aH IPeI0CTaBHUTh Iep-
COHAJIy MEIUIMHCKOTO YUPEXKICHUs MOJIHbIE CBEICHUS O COCTOSIHUU CBOETO
37I0pPOBBSI, @ TAKXKE COOMIONATh MPEANTUCAHUS U PEKOMEHAAMH Bpaueil. 13
CKa3aHHOTO CJIEIYeT, YTO TOJIBKO COBOKYITHOCTh COBMECTHBIX JICHCTBUI Bpa-
Ya ¥ MalMeHTa MO3BOJISIET JOOUTHCS MAaKCHMAIbHOTO KaueCTBA OKa3bIBAEMbIX
ycayr. OiHaKko 3aKOHOJATENb KadeCTBO OKAa3aHUsI MEIULIMHCKON yCIIyTH Ha-
MPSIMYIO CBSI3BIBAET HEMOCPEJCTBEHHO C OTBETCTBEHHOCTHIO MCIIOIHUTEINS.
Tak, MegUIMHCKas yCiIyra HEHaUIS)KAIIEro KayecTBa BIICUET IPaskAaHCKO-
NPaBOBYIO OTBETCTBEHHOCTh €€ ucroiHuTens (m1. 2 3akoHa PecryOnuku
Benapycph «O 3ammre npas norpeduresneid»). B ganHoMm cityyae BO3HHKaeT
BOIIPOC O IIPABOBOI MPUPOJIE TAKOH OTBETCTBEHHOCTU. MHEHUS aBTOPOB, U3-
YYaIOIIMX COACP)KaHUE OTBETCTBEHHOCTH UCIIONMHUTENS MEAULIMHCKUX YCITyT
repesl MalMeHTOM, HeopHo3HauyHbl. [lomaBisromiee OOJBIIMHCTBO HCKOB,
CBSI3aHHBIX C BO3MEILEHHEM BpeJla, TPUINHEHHOTO paOOTHUKAMH MEANIMH-
CKUX YUPEeXKJCHHUH )KU3HU U 30POBBIO NMAIL[UEHTA, PACCMATPUBAIOTCS 10 Mpa-
BHJIAM O JICIUKTHOH, a He 0 moroBopHoit orBeTcTBeHHOCTH. O.I1. Kazagenok
YKa3bIBaeT CIIEAYIOINE YCIOBUS HACTYIUICHHS JCTUKTHON OTBETCTBEHHOCTH
MEJIUIIMHCKOTO YUPEXJICHNSI KaK MUCIIOJHUTEISI MEIUIMHCKUX yCIyT: HajH-
Y1e Bpesa, MIPOTUBOIIPABHOCTD [TOBEACHNS MPUUNHUTENS Bpeia, IPUUINHHAS
CBSI3b MEXK/y BPEJIOM M ITPOTUBONPABHBIM ITOBEACHHEM, BUHA IPUUUHUATEIS
Bpela, a TaK)Ke HAJMYHE TPYIOBBIX OTHOLICHUH MEXIY MEAWIMHCKUM pa-
OOTHUKOM, IPUINHUBIINM BpPEJ, U MEIULIUHCKUM yUPEKICHUEM.

B ciryyae npuuMHEHHs Bpe/ia JKU3HM WM 370POBBIO IIPH OKAa3aHUM Me-
JUIUHCKHX YCIIYT, HE3aBUCUMO OT YPEryJIHpOBaHUS 3THX BOIIPOCOB B JIOT0-
BOpE, IPUYMHEHHBIN BpE/l SBJSIETCS! OCHOBAHHMEM BO3HMKHOBEHHSI BHEIOTO-
BOPHBIX 00513aTEILCTB MEXKIY CTOPOHAMHM JOTOBOpa M peryiupyercs I 58
I'paxnmanckoro xomekca Pecmybmmku bemapycs (I'K). Omnako B HaydHOH
IOPUINYECKON JINTepaType HEKOTOPhIe aBTOPhI OTMEUAIOT, YTO MPU BO3HUK-
HOBEHHH JAaHHBIX OTHOIICHWH HEOOXOIMMO NMPUMEHSATh OTBETCTBEHHOCTD 32
BpEl, BOSHUKAIONIMH 13 HEHAJICKAIIETO MCHIOIHEHUS TOIBKO JOTOBOPHBIX
o0si3arenbeTB. [pencramisercs, 4To JaHHBIA MOAXO[ JOCTATOYHO CIIOPHBII
1 HE COBCEM 00OCHOBAHHBIH.

B cootBerctBum ¢ 1. 1 ct. 933 T'K Bpea, NpuurHEHHBIN TUYHOCTH WIIH
HMMYIIECTBY T'paKJaHMHA, MOJUICKHUT BO3MEIICHHUIO B IOJHOM OOBEME JIH-
oM, prauHUBIIUM Bpen. CornmacHo HOpMaMm cT. 964 T'K Bpen, mpuanHeH-
HBIN JKU3HU, 3A0POBBI0 MM UMYIIECTBY TpaKAaHUHA HEOCTATKaMH YCIIyT,
a TaKXKe BCIEJCTBUE HEJOCTOBEPHOI MIIM HEAOCTATOYHOH MH(popmarm 00
yciyre, TOUIeKUT BO3MEIICHUIO JIMILIOM, OKA3aBIIUM YCIYTy (MCIIOIHUTE-
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JIeM), HE3aBHCUMO OT €r0 BUHBI U OT TOTO, COCTOSUI ITOTEPIEBIINN C HUM B
JIOTOBOPHBIX OTHOMICHHSX WJIM HeT. [laHHOe ToJIoXKeHHe TyOnnupyeTcst 3aKo-
HozxateseM B 11 1 ct. 17 3akona Pecrybnuku benapych «O 3amure npas 1o-
TpeOuTENnCH».

Cienyer OTMETHTB, YTO HENOCTHKeHHE d(PPeKTa OT JICYSHUs], Ha KOTO-
PBIit paccUMTHIBAJ MALMEHT, CaMo 10 ce0e He MOXKET paccMaTpuBarhCs B Ka-
YeCcTBE OCHOBAHMS, BIEKYIIETo 005 3aHHOCTh MEIUIIMHCKOTO YUPEKIACHUS 10
BO3MeIIeHHIO Bpena. Hampumep, B ciydae, eciid NalMEeHT A0 3aKJIIOUCHHUs
JloroBopa obmnajan Bceil HeoOxoauMon mHQopmaiueid 00 yciayre u oTcyT-
CTBOBAJIM OOCTOSITEJILCTBA, NPSIMO MCKIIFOYAIOIINE BOSMOXKHOCTh JOCTHKE-
HUSI KEJIAeMOT0 pe3yJibrara JICYSHUsI, TO MEJUIIMHCKOE YUPEeXKICHUEe He He-
CeT OTBETCTBEHHOCTH 32 €TI0 HEHACTYIIJICHUE.

B ropunuueckoii aureparype TMCKyCCHOHHOM sIBIsIeTCsl podiieMa ycTa-
HOBJICHUSI IPUYMHHOM CBS3M MEXTy eI TEIIbHOCTHIO NCTIOTHUTEISI M BO3HHK-
HOBEHHMEM BPEJIOHOCHOTO BO3JCHCTBHS HA OPraHM3M IPH OKA3aHUU MEIH-
LIMHCKOM nomoInu. Ha rnpakTike ycTaHOBJIEHHE TaKO B3aMMOCBS3H COIIPSI-
JKEHO C OIPEJICICHHBIMHU TPYIHOCTSIMU. DTO 00YCIIOBJIEHO TEM, YTO BPEAHBIN
pe3yabraT MOKET MPOSBUTHCS HE Cpa3dy M 4acTo SIBIISICTCS CIICIICTBUEM He-
CKOJIBKMX BPEIIOHOCHBIX JICUCTBHI. B HEKOTOPBIX ciIyyasix AeHCTBUS HCIIOJI-
HUTEJS MEANIMHCKUX YCIYT MPSIMO HE MPHUBOJIST K OBPEXKICHUIO 3710POBbS,
a CIIeI0BATeNIbHO, ¥ K MPUYMHEHHIO CBS3aHHOTO C 3TUM HMMYIIECTBEHHOTO
Bpela, HO IPUUYMHSIOT NalMeHTy (U3ndecKue M HpPaBCTBEHHBIC CTPA/IaHMs,
T. €. JIeKaT B OCHOBE MOPAJIbHOTO Bpe/a.

Takum 00pa3om, aHaIM3 HOPM IIpaBa, PEryJIHpYIOIIUX OTBETCTBEHHOCTh
10 JIOrOBOPY BO3ME3THOTO OKa3aHMsl MEIULMHCKUX YCIyT, TI03BOJISET Cle-
JIaTh BBIBOJI, YTO OHM HOCSIT KOMIUIEKCHBIN XapakTep M 3aKpeIuIeHbl B pa3-
JIMYHBIX 3aKOHO/ATENIBHBIX aKkTax 0e3 ydera crienin(pUKH MEAUIHCKO Jesi-
TeNbHOCTH. CII0KHOCTB NMPAKTUYECKOTO IPUMEHEHNUS YKa3aHHBIX HOPM 00y-
CJIOBJIGHA OTCYTCTBHEM JETAJILHOHM IPaBOBOH periiaMeHTaluu TpeOOBaHUI
K KaueCTBY OKa3bIBAEMbBIX MEJUIIMHCKUX YCIyT U HEONPEAEICHHOCTHIO KPH-
TEpUEB YCTAHOBJICHHS IPUYMHHON CBS3H MEXIY ACHCTBUSIMH MCIIOIHUTEIIS
1 HACTYIUICHHEM Bpeia (B TOM 4YHCIIe MOPAJIbHOTO) IIPH OKa3aHUH IUIaTHBIX
MEJIUIIMHCKHUX YCIIYT.
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Pasgenll

NPOBJIEMbI PEANU3ALUWN OTBETCTBEHHOCTW B TPY1IOBOM
W rPAXXOAHCKOM MPOLIECCYAIIbHOM MPABE

VIIK 349.222.1
AT, Anenok

OTBETCTBEHHOCTb CTOPOH COLIMANBHOIO MAPTHEPCTBA
3A HEMCNONHEHWE KONJNEKTUBHOIO [IOrOBOPA

B ycioBusix cTaHOBIEHHs PBIHOYHON SKOHOMHKHU BCe OOJbIIee 3Hade-
HUE MPUOOpPETAaeT COMIACUTEIbHBIH MEXaHM3M PErYJIMPOBAHUS COLHAIBHO-
TPyAOBBIX OTHOWIEHHH. CyIIecTBOBaHHE COIMAIBHOIO MApTHEPCTBA HEM3-
0CKHO COMPSIKEHO C BBIPAOOTKOM CIUHON MO3HMIIMU Yepe3 KOHCEHCYC pas-
PO3HEHHBIX Touek 3peHust. K coxanenuto, naxe I0pUIUueCcKOe 3aKperieHIe
001X, BBIPAOOTAHHBIX CTOPOHAMH COIMAIBHOTO AWAJIOTa TTOJMOKEHUH HE
03HauaeT Oe3ycioBHOE X ucrnosiHenue. ConuanbHOE MapTHEPCTBO JOIKHO
CYIIECTBOBATh KAaK CBOETO POAA MEXaHHM3M, 00ECIEeUNBAIONINI COTIaCOBaH-
HYIO TIOJIUTUKY B COLMAJIBHO-TPYIOBOH cdepe, He TpeOyoulyro MpuHyIu-
TEJIBHOTO pbluara co CTOPOHBI rocynapcrsa. OfHAKO, K COKAJIEHUIO, CyIIe-
CTBYIOIINH B HACTOSAIIEE BPEMsI YPOBEHb (DYHKIIMOHUPOBAHUS COLIMAIEHOTO
JIajiora He BO3MOYKEH 0e3 MOJKPEeIUIeH s 00s13aTelIbHOM CUIION CO CTOPOHBI
rocyziapcTna.

Ha ypoBHe Pexkomennanum MexIyHapoJHOW OpraHu3aluyd Tpyaa OT
6 utons 1951 . Ne 91 «O KONMIEKTUBHBIX TOTOBOpPax» ObLT 3aKperyieH MPHH-
LIUIT «00S3aTETBPHOCTH U HaUIC)KAIIETO UCIIOJIHEHUS! YCIIOBUH KOJJICKTUBHBIX
COINIAIIEHUH U IOTOBOPOB, 3aKIIFOYCHHBIX B PE3yJIbTaTe KOJUICKTUBHBIX IIepe-
roBopoB» [1]. B nanpHeliem yka3aHHbIN MPUHIMIT ObIIT HUMIIEMEHTHPOBAH
B HAI[MOHAJIBHOE 3aKOHOJAATENLCTBO. Tak, OIHUM M3 OCHOBHBIX NMPUHIUIIOB
COLIMAJILHOTO MapTHepCTBa B CT. 353 TpymoBoro komaekca Pecnyonuku bema-
pycsb (TK) Ha3BaH NpUHIUIT 00513aTEIEHOCTH BBIIIOJIHEHHUS JOTOBOPEHHOCTEH
1 OTBETCTBEHHOCTH 3a MPHHATHIC 00s13aTenbeTBa [2]. Takum obpas3om, HE OT-
puLas J00pOBOJIbHBIC U PABHOIIPABHBIE Havajla COLMAILHOTO IapTHEPCTBa,
0003Ha4YMM, YTO B CIIydae NPUHATHS CTOPOHAMH Ha ceOst 00s3aTesIbCTB, OHU
JIOJKHBI OBITH UCTIOHEHBI, HE J0IYCKAIOTCA OJHOCTOPOHHUE JICHCTBHS, Ha-
pyLIaroue JOrTOBOPEHHOCTH CTOPOH.

Hecmotpst Ha 3akpemienue paccmarpuaemoro npuHnuna, TK He co-
JCPXKUT ITOJDKHOM MPAaBOBOM pPEerIaMEHTAIMH 110 YKa3aHHOW MPOOJICMAaTHKE.
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Tak, B cT. 376 TK npeaycMoTpeHO, YTO 32 HEUCHONHEHHE HOPM M. 35 u
00513aTeNBbCTB, MPENYCMOTPEHHBIX KOJUIEKTUBHBIM JIOTOBOPOM, COIIAILICHHU-
€M, CTOPOHBI HECYT OTBETCTBEHHOCTh B COOTBETCTBUH C 3aKOHOIATEIILCTBOM,
KOJJIEKTUBHBIM JIOTOBOPOM, comanieHueM. [Ipu 3Tom B 3aKOHOIATEILCTBE,
K KOTOPOMY OTCBUIACT OJIaHKETHash HOpPMA, MPENyCMOTpPEHA CIenHaIbHas
ct. 9.18 Konekca Pecryonuku benapych 00 aqMMHUCTpAaTHBHBIX IpaBOHA-
pyuenunsix (KoAIT) «Hapynienue 3akoHonarelbcTBa B chepe KOJIEKTUBHBIX
TPYIOOBBIX OTHOIIeHHWi» [3]. B paccmarpuBaemoii craTbe HpemxyCMOTpPEHBI
TPHU PA3INYHBIX OOBEKTUBHBIX CTOPOHBI: HEMPECTABICHHUE JIUIIOM, YIIOIHO-
MOYEHHBIM B COOTBETCTBUH C 3aKOHOZATEIbCTBOM IIPEACTABISITH HAHUMATE-
7151, ”HOpMALINH, HEOOXOAMMOH ISl BEJICHNS KOJIJICKTUBHBIX MIEPETOBOPOB;
HEUCIIOIHEHUE 0053aTeIbHOTO I CTOPOH KOJIEKTUBHOTO TPYIOBOTO CIIOpa
pELICHUs] TPYIOBOTO apOMTpaxa; ICHCTBHS, CO3JAIONINE MPEISTCTBUS HC-
TIOJTHEHHUIO CBOMX TPYIOBBIX 00s13aHHOCTEH paOOTHUKOM, HE Y4acTBYIOLIUM
B 320aCTOBKe.

Hu B oxHOI U3 yKa3aHHBIX YyacTel HE OblIa MPeyCMOTPEHA OTBETCTBEH-
HOCTPH 32 HEOOOCHOBaHHBIN OTKa3 HAHMMATeJIsl WK JIIIA, ero MPeJICTaBIISI0-
IIEro, OT 3aKJIFOYEHHs KOJJIEKTHMBHOTO JOrOBOPA, COMIAIIEHHs MO0 3a Hapy-
LIEHHUE WJIM HEBBITIOJIHEHNE HAHMMATeJIEM MJIH JIUIIOM €r0 TPECTaBIIIOINM,
00513aTeJILCTB 10 KOJUIEKTUBHOMY JIOTOBOPY, coriarieHuto. [Ipu tom, uro B TK
3aKpEIUIEH Y MPUHIUIT 0053aTeIbHOCTH HCIIOTHEHNS YCIOBHI KOJUIEKTHBHOTO
JIOrOBOpA, COINIAIIEHHs, & TAKKe IPEAYCMOTPEHa HOpMa, CofiepKaliast OTChII-
Ky K CHEIHaJbHOMY 3aKOHOJATENIbCTBY, JOIDKHOMY 3aKpENUTh OTBETCTBECH-
HOCTb 3a HEHCIIOJHEHNE YKA3aHHBIX 00s3aHHOCTEH.

KoHe4HO, MBI MOXKEM TOBOPUTH O TOM, YTO BO3MO)KHOCTH HCIIOJHEHHMS
OT/IENIbHBIX YCJIOBHI KOJUIEKTUBHOTO JIOTOBOpA CTaBUTCS B 3aBUCUMOCTbH OT
HaJIMYMsl COOTBETCTBYIOIIMX (DMHAHCOBBIX CPEACTB, OJHAKO TAKOH MOIXOI
HEOOOCHOBAHHO MPOTHBOPEUHT MPUHIIMUITY «y4YeTa PealbHbIX BO3MOXKHOCTEH
TIPUHATHS PeabHBIX 00s13aTenbCTBY. [10oNnoKeHus, 3aKperusieMble B KOJUIEK-
THBHOM JIOTOBOPE, HE JJOJDKHBI HOCUTh «IIEPCHEKTHBHBIN» MM «BEPOSITHBII
XapakTep, OHM JI0JDKHBI PeajibHO UCTIONHSTHCS CTOPOHOI, B3siBILIEH Ha ce0st co-
OTBETCTBYIOIME OOSI3aTENbCTBA, CIEA0BATEIILHO U OTBETCTBEHHOCTD JIOJDKHA
HOCHUTBH MMIIEPATUBHBINA XapakTep, MMPelyCMaTpHBAIOLINN KOHKPETHYIO CaHK-
LU0 3@ HENCIIOJTHEHNE KOJUIEKTUBHOTO JIOTOBOPA, COTTIAIICHHUSI.

B Hacrosmiee Bpems B 3akoHozarenscTBe PecnyOnmku benapycs npeny-
CMaTpHUBAETCS] BOZMOXHOCTH NPHUBJICUCHHS OJJHON U3 CTOPOH K aIMUHHUCTpPA-
THUBHOM OTBETCTBEHHOCTH 33 HEHMCIOJIHEHNE KOJUIEKTHBHOTO JOTOBOpA, CO-
miameHus. OHaKo, K COXAJICHHIO, 9TO TPpeOyeT IPOBEICHHS YCIOKHEHHON
HPOLEYPBI, T. €. TOJIBKO IyTEM MOJIYUSHHs PEIICHHs] TPYIOBOTO apOuTpaxka
1 OCJIEAYIOIIETO €r0 HEHCIOIHEHNSI BO3MOXHO IPHUBIIEYb BHHOBHYIO CTOPO-
HY K OTBETCTBEHHOCTH. [10 HalmeMy MHEHHIO, TAKOW MO/IXO/I SIBIISIETCS] HEBEP-
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HBIM ¥ TpeOyeT BHECEHHUS] COOTBETCTBYIOLIMX U3MEHEHHH CO CTOPOHBI 3aK0-
Hozatenst. Henb3st cTaBUTh B 3aBUCHMOCTD BO3MOXKHOCTB IIPUBIICYEHUS BUHO-
BHOTO CyOBEKTa K OTBETCTBEHHOCTH OT (paKTa HAJIWYHS PEIICHHS TPYIOBOTO
apOutpaxka. Takoi MoaXo/ BEJET K OTOXKISCTBICHUIO PA3IMYHBIX IO CBOUM
XapaKTepUCTUKAaM OOBEKTHBHBIX CTOPOH MpaBoHapymieHni. OObeKTUBHON
cropoHoi 4. 3 ct. 9. 18 KoAll siBistercst HenmocpeCTBEHHO (hakT HEUCTIOTHE-
HUS PELICHNs apOUTPaKHOTO Cy/ia, 8 00BEKTUBHON CTOPOHOM HEUCIIOTHEHUS
KOJJIEKTUBHOTO JIOTOBOpA, COIVIALICHHSI — (haKT HECOONIONEHNSI CTOPOHAMH
B3SITBIX KOJJICKTUBHBIM JIOTOBOPOM, COIJIAIICHHEM 00s3aTeIIbCTB.

CunraeM HEOOXOAUMBIM TOTOTHUTH CT. 9.18 KoAll 4. 4 u 5 cnenyromero
COZIepKaHUS:

HEOOOCHOBAHHBIM OTKa3 CTOPOHBI KOJUICKTHBHBIX IEPEroBOPOB OT 3a-
KITFOYEHUS! KOJUIEKTUBHOTO JOTOBOPA, COTNIAIICHNS;

HapylUIEHHE WM HEBBIOJHEHHE CTOPOHOM KOJUIEKTHBHBIX MEPErOBOPOB
00513aTeIIbCTB 110 KOJUIEKTUBHOMY JIOTOBOPY, COIVIAILICHUIO.
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VIIK 347.447
0.A. Bakunoeckasn

AKTYAIbHbIE ACNEKTbI OTBETCTBEHHOCTH 5
3A HEUCMNOJNTHEHWE N HEHATINEXALLIEE UICNONHEHUE YCNOBUU
WHBECTWULIMOHHOIO JOrOBOPA C PECNYBIUKOW BENAPYCb

®dopMupoBaHHE COBPEMEHHOH 3koHOMUKH PecmyOnmmku bemapych, Ha-
MIPaBJICHHOW Ha o0ecredeHne MHHOBAIMOHHOTO Pa3BHTHUsI OCHOBHBIX cdep
0O0ILIECTBEHHOM JKU3HH, TpeOyeT aIeKBaTHOTO IPaBoBOro obecnedeHus, Gpop-
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Mupytoniero Hanoosnee 3(h(HEKTUBHbIE MEXaHU3MbI TPUBJICYCHUS] UHBECTH-
LUK, B TOM YHUCIE MMOCPEICTBOM 3AKITIOUEHHS WHBECTHUIIMOHHOTO JIOTOBOPA
¢ PecniyOnukoit benapycs. Hewncnonnenne i HeHa yiexalee HCIOIHEHNE
MIOCJIEZTHErO €T0 CTOPOHAMU BJICUET HEOIAaronpusaTHbIEC MTOCIECACTBUS B BU/IE
HACTYIUIEHHs] OTBETCTBEHHOCTH, B TOM 4HCI€E, KaK IPaBHUJIO, JOTOBOPHBIE OT-
HOIICHHS MPEKPAIAIOTCs BCICACTBUE PACTOPKEHHS TAKOTO JJOTOBOPA.

Hexper Ilpesunenra PecyOnuku bemapycs ot 6 asrycra 2009 . Ne 10
(B pen. ot 16 mrons 2019 1) «O co3gaHnu TOMONHUTEIBHBIX YCIOBUH IS
ocymiecTBIIeHNsT nHBecTUlMi B PecryOmmke bemapyce» (mamee — Jlekpet
Ne 10) k uncity 00s13aTeNbHBIX YCIIOBUH WHBECTHIIMOHHOI'O JIOTOBOPA OTHO-
CHT OTBETCTBEHHOCTh CTOPOH WMHBECTHIIMOHHOTO JIOTOBOPA (OpraHM3aIiN)
3a HEUCIIOJHEHUE JIN00 HEeHaJUIeKalllee UCIOIHEHHE ero YCIIOBUM, B TOM
YHCIIe OTBETCTBEHHOCTh WHBECTOpPA (MHBECTOPOB) W (WJIM) OpPTaHU3AINH 32
HapylIeHHEe CPOKOB Pean3aliii HHBECTUIIMOHHOTO IPOEKTa U (MIIN) TAIloB
€ro peanu3anuy (MpH UX HAJMYNH) U BO3MEIIEHIE HHBECTOPY (MHBECTOPaM)
yOBITKOB, IPHYMHEHHBIX B pE3yJIbTaTe HE3aKOHHBIX JAeHCTBUI (Oe3/1eicTBIS)
JOJDKHOCTHBIX JIMI[ TOCYAaPCTBEHHOTO OpraHa MM HCIIOJIKOMA, 3aKIFOYMB-
muxX oT uMeHn PecnyOnukn benapych MHBECTHIIMOHHBIN JTOTOBOP, U (WMiIH)
HMHOTO TOCYJapCTBEHHOTO OpraHa (opraHusaiun). Eciau ykazaHHOe mosoxe-
nue [lexpera Ne 10 pa3yioxxuTh Ha COCTABIISIIOIINE, TO Mbl MOKEM B 3aBUCH-
MOCTH OT CyOBbEKTHOTO COCTaBa BBIZCIHUTH J[BA aCIIEKTa OTBETCTBEHHOCTH 32
HEHCIIOIHCHNE WIIM HEHaUIeXKalllee UCTIOTHEHUE YCIOBUH MHBECTUIIMOHHO-
ro goroBopa ¢ Pecnybnukoii benapycs:

OTBETCTBEHHOCTH MHBECTOpA (MHBECTOPOB) U (WJIHM) OPTaHU3AIIHN;

OTBETCTBEHHOCTh CO CTOPOHBI PecnyOnnku benapyce.

Ha nepBblil B30I, JaHHAsE KOHCTPYKIMS MPEACTABISIETCS] BIIOJIHE JIO-
TUYHOM B CUITY TOTO, uTO corntacHo moAmn. 1.1 m. 1 Jlekpera Ne 10 unBectunu-
OHHBIIl JOrOBOP 3aKJIFOYAETCS IMEHHO MEKAY WHBECTOPOM (MHBECTOpPAMM)
n Pecriyonmuxoii benapycs. OiHako BO3MOXKHO TIOSIBJICHUE TPETHETO CYObeK-
Ta — OpraHu3allli, pearTnu3yone HHBECTUIIMOHHBIN MPoeKT. K uncmy Takmx
OpraHM3aIii OTHOCHUTCS OpTraHM3alys, CO3/laHHasi ”HBECTOPOM (MHBECTOpa-
MH), 100 OpraHu3aIlKs, B OTHOIICHHUH KOTOPO HHBECTOP (MHBECTOPHI) HME-
€T BO3MOXXHOCTB OTIPEJCISATh MPUHIUMAEMbIE €10 PEIICHHS TT0 OCHOBAHMSM,
YCTaHOBJICHHBIM 3aKOHOJATENbCTBOM. [losBiIeHHE Takol opraHusanuu ooy-
CJIOBJICHO CHTYaIMsIMH, KOT/Ia HETIOCPEICTBEHHO CaM HHBECTOP HE TOJTydaeT
JIBTOTHI U TIPE(EPEHINH, TPEyCMOTPEHHBIE HHBECTUIIMOHHBIM JI0TOBOPOM,
TIOCKOJIBKY, HAIIPUMeEp, He ABIIseTCs pe3nnenToM Pecrryonuku benapycs u uist
peanu3anuy UHBECTUIOHHOIO MPOEKTa CO3/1aeT CEHUAIbHYIO IPOEKTHYIO
KOMITAaHHIO, TOMUITIINPOBaHHYI0 B Pecryonuke bemapycs. Bo3smMokHBI Tak-
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K€ CUTYyalllH, KOIZla Ha CTOPOHE MHBECTOPA KaK CTOPOHBI HHBECTULIMOHHOTO
JIOTOBOPA BBICTYIIAET HECKOJIBKO CyOBEKTOB, MMEIOIINX XKETaHHE COBMECTHO
peann3oBaTh MHBECTUI[MOHHBIN MPOEKT, U M0 YCJIOBUSIM HHBECTHIIMOHHOTO
JIOTOBOpa OHU 00S3YIOTCSl YUPEIUTh TaKyl0 OpraHU3aIMI0, KOTOpask U IOJTy-
YUT HEOOXOMUMBIE JIBTOTHI U IPeepEHITHH.

OOparmaeM BHUMaHKE, YTO OpraHU3allvsi, peaju3yronas HHBECTUIINOH-
HBII TIPOEKT, HEMIOCPEACTBEHHO HE BBICTYIIAET CTOPOHOI MHBECTHUIIIOHHOTO
JIOrOBOPA, HO MOKET BBICTYINaTh CyObEKTOM OTBETCTBEHHOCTH 3@ HEHCIION-
HEHHE WIN HeHaJIe)Kalllee UCIIOJTHEHNUE eT0 YCIOBUM Haps Iy C UHBECTOPOM.
[pu sTom xoHCTpyKIMs moman. 2.1 m. 2 Jlekpera Ne 10 mo3BossieT CyOBEeKT-
HBI COCTAaB B YAaCTH OTBETCTBEHHOCTH MOCTPOUTH MO CXEMe: OTBETCTBEH-
HOCTb HECET TOJbKO MHBECTOP, OTBETCTBEHHOCTh HECET TOJIBKO OpraHH3a-
LIUsI, OTBETCTBEHHOCTH HECYT M HHBECTOP M OpraHU3aLusl.

Hopwmer Jlexpera Ne 10 npeanucsiBaloT yCTaHOBICHHUE YCIOBUSIMU HHBE-
CTHIIMOHHOTO JIOTOBOpa OTBETCTBEHHOCTH MHBECTOPA M (WJIM) OpraHU3alnuu
3a HapyllIeHHe CPOKOB Pean3allii MHBECTUI[HOHHOTO MPOEKTa U (WiIn) 3Ta-
OB €ro peanu3anuu (IpU UX HAJIMYUH), IPU 3TOM HE ONPEJEISIOTCs KOH-
KPETHBIE BUIBI U pa3Mephbl CAHKIHH.

[Tonaraem, uro Hanbosiee ONTUMAIBHBIM BAPUAHTOM 37I€Ch JIOJDKHO BbI-
CTyHaTh B3bICKAHHE HEYCTOWKH, HAIIPUMED, 3aKPEIICHUE YCIOBUSAMU HHBE-
CTHIIMOHHOTO J0TOBOpa cucTeMsl ITpadoB u neneil. BMecte ¢ Tem Hanboee
OINTUMAJILHBIM BHUJIUTCS YCTAHOBJICHHE OJHOKpPATHO B3MMaeMoro mrpada
WM TICHN B MIPOLIEHTHOM COOTHOIICHHWH OT CyMMBI HEBJIO)KEHHBIX HWHBECTH-
LUH UK B CITydae IPOCPOUYKH OT CyMMBbl MHBECTUIMH 110 JTaILy, IPEAIaracM
Ha 3aKOHOJATEIbHOM YPOBHE 3aKpEIUTh MAaKCUMAaJbHBI pa3sMep HEyCToil-
ku. Ha mpakTuke gaHHbBIE CyMMBI SBIISIOTCS JIOCTaTOYHO 3HAYUTEIBHBIMU 1
MOTYT NPHUBECTH K SKOHOMHUYECKOH HECOCTOSTEIBHOCTH (OaHKPOTCTBY) MH-
BecTopa M (WJIN) OpraHu3alii, TaK KaK OCHOBHBIC NPUYMHBI JIOMYLICHUS C
MX CTOPOHBI COOTBETCTBYIOLIUX IMPOCPOUEK — 3TO (PMHAHCOBBIC 3aTPYIHEHHUS,
BBI3BaHHbIE SKOHOMHUYECKHMH (hakTopamu. Bo3aMoKHO ciieyroliee perenne
0003Ha4eHHOH npoOieMsl. [1epBrIii BapuaHT — yCTaHOBIEHHE MAaKCHMaJIbHO-
TO pa3Mepa HEyCTOWKHU He 6oJiee ONpeAeIeHHOro MPOLEHTa OT CyMMBbl HHBE-
CTHUIIMH 3a KaXKIbIH JJ€Hb IPOCPOUYKHU, BTOPON — YCTAaHOBIEHUE MaKCUMaJlb-
HOTO pa3Mepa HEYCTOMKH He OoJsiee ONpENesICHHOTO IPOIEHTA OT CyMMBI
WHBECTHIIMI 32 KXl JC€Hb MPOCPOYKH, C OTPAHUICHUEM OOIICH CYyMMBbI
Takoi Heycroiiku (Hanpumep, B pazmepe 0,01 % oT cyMMbI HHBECTHUIIMH TIO
9Tally 3a KaXIbIH JIeHb MPOCPOUKH, HO He Oonee 10 % oT cymMbl HHBECTH-
IIUH 10 UHBECTULIMOHHOMY JIOTOBOPY).

HecoorsercTByronyiM  00IIenpaBOBOMY HPUHIUIYY —CIIPaBEAIMBOCTH
ClleZlyeT MPU3HATh TOAXOJ OJHOBPEMEHHOTO YCTAHOBIICHHS OJHOKPATHOTO
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mrpada u MeHn 3a Kak1blid JJeHb MTPOCPOYKH. B 1aHHOM cityyae 1enib npu-
BIICUCHHUsI MHBECTOPA M (WJIM) OPraHU3allid K OTBETCTBEHHOCTH 3a HEHC-
TIOJTHEHHE WJIM HeHaJIeKallee UCTIOJHEHHE YCIOBUI HHBECTUIIMOHHOTO J10-
roBOpa BHAMTCS MCKJIIOYMTEIBHO B SKOHOMUYECKOM HaKa3aHUHM MHBECTOpa,
YTO MOXET IOBJIEYb SKOHOMUYECKYIO HECOCTOSTEIFHOCTD MIIH OAaHKPOTCTBO
MHBECTOpPa M, KaK CIIEICTBHE, NMPEKPAICHUE peaTn3alliil WHBECTUIIMOHHO-
ro npoekra. Pecriybnuka benapyce, 3akirodas HHBECTHLIMOHHBIA 10TOBOP ©
HWHBECTOPOM U MPEAOCTABIIAA IIPHU 3TOM €EMY 3HAUUTEIbHBIC JIbI'OThI, TOBOPUT
0 CBOCH 3aMHTEPECOBAHHOCTH B PEANM3aLUH HHBECTHLHOHHOTO MPOEKTa U
HOTpe6HOCTI/I BO BJIOJKCHHUH CO CTOPOHBI MHBECTOPA AaHHBIX I/IHBCCTI/ILII/lﬁ B
pean3alunIo POeKTa.

[Tonaraem, BO3MOXKHO 3aKpEIUICHHE B YCJIIOBHSX WHBECTHUIIMOHHOTO JI0-
rOBOpa OTBETCTBEHHOCTH U CO CTOPOHBI PecnyOmuku benapych, He orpaHu-
YHBaIOIEiCsl BO3MEIIEHHEM HHBECTOPY (MHBECTOpaM) YOBITKOB, IPUYHHEH-
HBIX B pe3y/bTaTe He3aKOHHbIX JeHCTBUH (0e31eHCTBYS) JOJKHOCTHBIX JIUIL
TOCYJapCTBEHHOTO OpraHa WJIM HCIOJIKOMA, 3aKIIIOYMBIINX OT MMeHH Pecrry-
Oonmuku benapych HHBECTUIIMOHHBIN TIOTOBOP, W (MJIM) UHOTO TOCYIapCTBEH-
HOTO opraHa (OpraHu3anum).

C TeopeTHKO-TIPaBOBOM TOYKH 3PEHMsSI MPEJICTABISIET HHTEPEC BO3MOXK-
HOCTb B3BICKaHHS C HHBECTOPA U (MJIH) OpraHU3alMK IPOLECHTOB 32 OJIb30-
BaHHE YyKMMHU JCHEKHBIMH CPEJICTBAMHU 110 IpaBUiIaM CT. 366 ['paskjaHckoro
kozekca Pecry6nuku Benapycs. [1o Hamemy MHEHHIO, HA HHBECTHIIHOHHbIC
MIPaBOOTHOIICHHS, BOSHUKAIOUINE B PaMKaX MHBECTHUI[IOHHOTO JIOTOBOPA C
Pecmy6nukoii Bemapyck, HopMa 0 B3BICKaHWHM IPOIICHTOB 3a ITOJIE30BAHUE
Yy)KUMH JICHE)KHBIMH CPEJICTBAMH HE MOXET PaclpOCTPaHSAThCS IO Clie-
JYIOIIMM OCHOBAaHUSM: BO-TIEPBBIX, HEIOBJIOKCHHE WHBECTHLMI IO MHBE-
CTHUIIIOHHOMY JIOTOBOpPY HE O3HA4aeT IOJb30BAHUE UYKUMH JICHE)KHBIMHU
cpencTBaMH, MOCKOIbKY PecnyOnuka Bemapych He CTaHOBUTCS KOHEUHBIM
OeHepUIIapOM JaHHBIX JICHEKHBIX CPE/ICTB, HHBECTOP OCYIIECTBISIET MH-
BCCTHIMU B pC€aiu3allii0 MHBECTUIIMOHHOI'O ITPOCKTA M, KaK ITpaBUIIO, KO-
HEYHBIM OeHe(UIIMApOM CTaHOBHTCS CYOBEKT, ¢ KOTOPBIM OH SKOHOMUYECKH
B3aMMOCBA3aH; BO-BTOPLIX, CHOPHBIM IIPEAOCTABIIACTCA XapaKTEp OLICHKU
00s3aTeNIbCTBA MEXKY HHBECTOPOM U PecnyOmukoii benapych kak JeHEeKHO-
ro 00513aTeNbCTBA, HO JTAaHHBIN TE3UC HY)KAaeTcs B Ooliee yOOKOH HaydHON
popaboTKe U 00OCHOBAHU.

Takum o0pa3om, mosaraeM OOOCHOBaHHBIM KOPPEKTHPOBKY COOTBET-
CTBYIOILIETO 3aKOHOAATENIBCTBA C YYETOM BBIIICHA3BAHHBIX MPEIUIOKCHUH.
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VIIK 347.93:342.92
O.B. booaxosa

AOMWUHUCTPATUBHAA OTBETCTBEHHOCTb
3A HEAIBKY CTOPOH B CYAEBEHOE 3ACEQAHUE
B FPAXXOAHCKOM U XO3AWCTBEHHOM NPOLIECCAX

B HaCTOAUICC BPEMS OJHUM U3 aKTyaJIbHBIX ABJIACTCSA BOIIPOC COBEPIICH-
CTBOBAHU HOPM, HAIIPpABJICHHBIX Ha o0ecIieueHne IBKU CTOPOH I'paXIaHCKO-
TO M XO35IICTBEHHOTO IIPOIIecca, a TAKXKe HeTPEPhIBHOCTH Cy/ICOHBIX 3acea-
HU, KOTOPBIE COCHCTBOBANN OBl peann3alni KOHCTUTYIIHOHHOTO ITpaBa Ha
CyneOHYTO 3aIlNTy, IPaBWIHFHOMY U CBOEBPEMEHHOMY PACCMOTPEHHIO /eI B
cynax oOIeit FOpUCANKINN.

Bonpoc 0 BO3MOXXHOCTH pa3pemieHus Cropa B OTCYyTCTBHE KOTO-THOO 13
YYaCTHHKOB TIPOIecca PEIIaeTcsi CyI0oM B TOATOTOBUTEIHHON YacTH Cymeo-
HOTO pa30upaTeIhCTBa TOCIE MPOBEPKH UX SBKU.

Cornacho ct. 24.1 Konekca Pecrry6onuku benapych 00 anMuHHCTpaTHB-
HBIX ipaBoHapyIIeHusX (KoAlIl) HeyBaskeHHE K CYITy, BRIpa3UBIIeecs B YKIIO-
HEHHH OT SIBKHU B CyJ, T. €. HESIBKA 110 BBI30BY 0€3 YBOKUTEIHHON MPUIHHEL,
00 B HENOMYMHEHUH PACHOPSHKEHHUIO MPEICEeaTesIbCTBYIONIEro, JIMO0 B
HapyUIEHUH MOPSIIKa BO BPEMsI Cy/IeOHOT0 3aceaHus, a paBHO COBEpIICHHE
WHBIX JEHCTBUI, CBHJIETEIBCTBYIOIINX O SIBHOM IPEHEOPEKEHUH K CyIy, —
BIIEKYT MPEAYNPEkKACHHE, WM HAJIOXKEHUE mTpada B pasMepe 70 ABAALATH
0a30BBIX BEJIMYHH, WM aIMHHUCTPATHBHBIN apecT.

B cBsI31 ¢ 3TUM BO3HUKAEeT NPUHLIUIIHAIBHBIN BOIIPOC: MOXKET JIM CTOPO-
Ha OBITH NMpHBJIEUYEHA K OTBETCTBEHHOCTH 3a HESBKY B Cy/eOHOE 3aceiaHue
00I1IET0 MM SKOHOMHUYECKOTO Cy/ia, 0COOCHHO C Y4eTOM IPHHIIUIIA THCIIO3H1-
TUBHOCTH U YUUTBIBAA TO, YTO COOTBCTCTBYIOIIHNE MPOLECCYATBbHBIC KOJACKCHI
npeaycMaTpmuBarOT YCTKUE MMOCICACTBUA HCABKH KaK UCTIA U OTBETUYMKA, TaK
Y UHBIX JTUI?

B nactosiiiee BpeMsi B HayyHOM MpoleccyalbHON JUTEpaType BOIPOC O
IOPUMYECKON TIPUPOJIE SIBKU CTOPOH Ha CyleOHOE pa30MparelibCTBO SIBIIS-
eTcsl AMCKycCHOHHBIM. Psint aBropoB (Hanpumep, B.J1. Kaiiroponos, B.B. Mosn-
yaHoB, M.A. Mutuna, 11.B. YTkrHA) CYUTAIOT, YTO CTOPOHBI BIIPaBe CaMo-
CTOSITETIFHO PEIIaTh BOMPOC O HEOOXOAMMOCTH MPUCYTCTBHS HA PACCMOTpE-
Huu nena. A.M. Pymsanes, M.C. Ilakaps, JI.®. JlasyTrHA TPU3HAIOT SIBKY
OHOBPEMEHHO MPaBOM M OOS3aHHOCTHIO MCTIA W OTBeTYHKa. CymIecTByeT
TaK)Ke TOYKA 3PCHUS M O TOM, YTO y4acTHE B CyAcOHOM 3aceTaHHH SIBIISCT-
CSl OTHON W3 OCHOBHBIX OOSI3aHHOCTEH YYaCTHHKOB T'PaKTAHCKOTO M XO3STiH-
CTBEHHOTO CYIOIIPOM3BO/ICTBA.
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N3 ananuza conepskanus [paxaanckoro mnpoieccyanbHOro kojaekca Pe-
cinyomuku benmapycs (I'TIK) cremyet, 9To B HEKOTOPBIX Ciydasx Cyx BIIpa-
BE MPHU3HATH 00s3aTEIHHBIM yYaCTHE CTOPOH B CyAcOHOM pa30upaTeNbCTBe,
€CJIM 3TO HEoOXOoaUMO Mo obcrosTenbcTBaM aena (4. 2 cr. 286 I'TIK), a
TaKKe MO OTACTHHBIM KaTErophsAM [ell MperyCMaTpUBaeTCs 00s3aTenbHas
sIBKA JJAHHBIX YYaCTHUKOB Cyqaorpou3Bojctsa (u. 1 ct. 375, u. 1 ct. 376%,
9.3 ¢r. 377, 4. 1 ¢1. 392, u. 2 ¢t. 3937 I'TIK u 1. 1.). Yka3zanue Ha 0Os3aH-
HOCTP MIPUCYTCTBUS Ha MPOIlecce JODKHA COePKATHCS B CyIeOHOI TOBECT-
Ke, HAlpaBJICHHON B aJpec YYaCTHHKA I'PaKIAHCKOTO CYIOMPOU3BOJCTBA.
B ocTanpHBIX CiIydasx sBKa CTOPOHBI B CyAeOHOE 3acelaHue SBISIETCS, CO-
racHo ['TIK, nmpaBoM CTOpOHBI.

Heckonbko MHasi CUTyalusl CJIOKHIIACh B XO3SMCTBCHHOM IIpoIiecce.
B Xo3stitctBeHHOM TIpoIieccyanbHoM kopekce Pecyommkn benmapycs (XIIK)
OTCYTCTBYIOT KaTCTOPHH JICJ, TI0 KOTOPBIM SIBKA CTOPOH YCTAHOBIICHA B Kave-
ctBe obs3anHOCTH. XIIK Takke He COMEPKUT HOPM, 3aKPCIUISIOIINX [IPABO
CYIIBH TIPHU3HATH SBKY MCTIIA WIIA OTBETYHKA 00s13aTeIbHON. BMecTe ¢ TeM co-
m1acHo 4. 2 ct. 27 XIIK 3akoHHbIE pacropshkeHHs, TpeOOBaHMUs, TOPYUEHHS,
BBI30BHI U HHBIE CyAEeOHBIC 00paIeHNs 003aTebHBI I BCEX JIHII, KOTOPBIM
OHU anpecoBaHbl. Clie0BaTeIbHO, IBKA B YKOHOMHUECKUHN Cy/l YIaCTHHKOB
npoIiecca sSBISIETCs UX 003aHHOCTBIO.

B 1o e Bpems B 4. 1 ct. 143 I['TIK m 4. 1 ct. 140 XIIK s o6o3Haue-
HUS TPOIEAYPHI YBEIOMIICHHS HCIIONIB3YIOTCS JBa Pa3HBIX FOPUINICCKIX
MIOHSATHS: U3BEILCHUE» M «BBI30B». TEPMHUH «U3BEIICHUECY MPUMCHICTCS B
OTHOIICHNUH 3aHHTEPECOBAHHBIX YUYACTHUKOB MPOIIECCa, & TEPMHUH «BBI30B) —
TOJIBKO B OTHOIICHUHU JIUI], OKA3bIBAIOUIMX COACUCTBHE OCYIICCTBICHHUIO
MpaBoOCynus (CBUICTENb, YKCIIEPT, CIEIHAINCT, IepeBOAYHNK). Kpome excu-
YECKOH pa3HHUIIBI H3BEIICHHS M BBI30Ba, IMEET MECTO U CYNICCTBEHHAs pa3-
HUIIA B IIPABOBBIX MOCIEACTBUSIX. TakuM 00pa3oM, OYKBaJIbHOE TOJIKOBAHUE
HOPM BBIIIEYKAa3aHHBIX KOAEKCOB ITO3BOJISET CAENAaTh BBHIBOA O TOM, YTO 3a
HESIBKY TI0 BBI30BY Cy/la aIMHHUACTPATHBHBIM CAHKIIHSIM MOTYT OBITh TIO/IBEP-
THYTBI TOJIBKO HE3aHHTEPECOBAHHBIC YYACTHUKH CYIOTPOU3BOACTRA. B cBsi3n
C 3TUM, 110 MHEHHIO B. ['annd, MOXXHO TOBOPHUTE O HEBO3MOKHOCTH TIPUBIIE-
YCHHSI K OTBETCTBEHHOCTH CTOPOHBI 32 OTCYTCTBHE Ha CYICOHOM 3aceIaHun
6e3 yBaKUTEIbHON PUYNHBL.

Tem He MeHee cankuus cT. 24.1 KoAll B Buae npenynpexaeHus, Hajo-
skeHus mrpada B pazmepe 10 20 6a30BbIX BEIHMYUH WK aJMUHUCTPATHBHOTO
apecta MOXeT OBITh MPUMEHEHA B JIAHHOM CIIydae 3a HEMOAYMHEHHE pac-
MTOPSKEHUIO CYIIBH, TIOCKOJIBKY ITOCIICTHEE SBISICTCS 0053aHHOCTHIO KaXI0TO
y4acTHHKa Mporecca.

Hrak, cucremarnueckoe Tonkoanue HopM I'TIK u XIIK no3somsier cue-
JIaTh BBIBOJ O HEOIHO3HAYHOM IPOIIeCCyaTbHO-TIPABOBOM IIPUPOJIE SIBKH CTO-
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POHBI B Cy. B rpakaanckoM CyIonpOn3BOACTBE MCTELl U OTBETYUK MOTYT
OBITH MPHBJIEYEHB! K JIMUHUCTPATUBHOM OTBETCTBEHHOCTH TOJBKO TOIJA,
KOTJa Cy/ IpH3HAI 00s3aTeJbHBIM HX y4YacTHE B CyJAcOHOM pa3dupareib-
cTBe 100 00513aTeIFHOCTD IPUCYTCTBHS 00YyCIIOBIIEHA KaTeropuei nena. B
OCTJIbHBIX CIIy4asiX MPUCYTCTBHUE Ha CIIyILIAHNH JIeJIa SIBIISIETCS TPAaBOM CTO-
POHBI, peaJiu3alysi KOTOPOTro 3aBHCUT OT €€ YCMOTpeHHUsI. B X03s1icTBeHHOM
TIpolecce sSIBKa B CYJI CTOPOH SIBIISIETCS MX 00S3aHHOCTBIO.

B Hacrosiiee BpeMs € 11€J1bI0 COBEPIICHCTBOBAaHHS CY/eOHOH CHCTEMBI
Pecniyonmuku benapyce, obOecriedeHUs: €IMHCTBA Cy[ACOHOW MPAKTHKH, I0-
BBILICHUS KauecTBa OCYILECTBICHUs paBocynus B benmapycu nponsseieHo
oowvenuaenue cynos. C nensto yanuxanuu HopM ['TIK u XTIK npencrasis-
eTcsl HeOOXOMMBIM pa3padoTarh €IMHBIN MOAXO0J K ONPE/ICICHHIO TTOCIIe]I-
CTBHH HESIBKM CTOPOH I'PaKIAHCKOTO M XO3SHCTBEHHOTO CYAOIPOU3BO/CTB B
cyaeOHOe 3ace/iaHne, a TaKKe MPABOBOM MPUPO/BI SIBKM UCTLA M OTBETUYHKA,
YTBEPAMB MOJIXO, 3aKPEILUICHHBIN B XO35ICTBEHHOM CY/IOIIPOU3BO/ICTBE.

VIK 347.615
E.B. boposas

MOPAIbHbIE OCHOBAHWA OTBETCTBEHHOCTH
3A YKNOHEHUE OT YNINATbI ANMUMEHTOB
HA COOEPXXAHWE HECOBEPLUEHHONETHUX AETEN

TocynapctBo, popMHpYsi HOPMBI O TIPABOBOM IOJIOKEHUH HECOBEPILECH-
HOJIETHUX, UCXOJHUT MPEXK/IEC BCEro M3 yueTa HHTePEeCOB peOeHKa, cTapaercs
MaKCHUMaJIbHO T'apaHTHPOBATh PEaIM3alUI0 €ro MpaB, 00ECIeUNUTh YCIOBUS
JUIA 37I0pOBOTO M HOPMAJIbHOTO B3pocieHus pedeHka. OXHUM 13 CIoco0O0B,
MO3BOJISIFOIIMX 00ECIeUMTh MarepualibHOe OJaromnony4ne pedeHka, siBIser-
Csl BO3MOYKHOCTD B3bICKAHMSI aJIMIMEHTOB B T10JIb3Y HECOBEPIICHHOJIETHETO.

B cootBetrctBuu ¢ nonoxkenusimu cT. 91 Kogexca Pecnyonuku benapych o
opaxe u cembe (KobC) poautesnu 00s13aHbI COJCPIKATh CBOMX HECOBEPILICHHO-
JICTHUX U HYXXJIAOMIUXCA B ITOMOIIU Hepr}:[OCHOCO6HBIX COBCPIICHHOJICTHUX
nereid. Kak npaBuiio, poauresy J00pOBOJIBHO TPATAT YacTh CBOETO 3apaboTKa
WK MHOTO JIOXOJIa Ha Y/IOBJIETBOPEHUE NOTPEOHOCTEN CBOETO peOeHKa: IMnTa-
HHE, OICXKY, JOCYT, TIoJIy4eHrne 00pa3oBaHusl, JiedeHHE, 03J0POBJICHHE U T. JI.
B tom ciyuae, korza poauTes J00pOBOJIBHO YKIOHSETCS OT UCTIOIHEHUSI CBO-
e 00s13aHHOCTH 10 MTPEIOCTABICHHIO COIEPIKaHMs PEOCHKY, MOT'YT BO3HHUKATh
QIMMEHTHbIe 00s13aTesibcTBA Ha OCHOBaHWM COMIAlIeHHsl O JETSIX, PEIIeHUs
cyna mim Cornamenus o0 yruiare anumeHnToB. CiieyeT OTMETUT, YTO 00s13aH-
HOCTb POAUTEIIA YIUIAYMBATh AJIMMEHTHI B IOJIB3Y CBOCTO HECOBCPIICHHOJICT-
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Hero peOeHKa SIBJIsIeTCs 0€30rOBOPOYHOI, T. €. HE 3aBUCUT OT TOTO, UMEET JIN
poauTens 3apaboTOK, HyKIAaeTCsI I peOCHOK B COCPIKAHUH U T. II.

3akoHOmaTeILCTBO 0 Opake u cembe PecmyOnmku bemapycs mpemycma-
TPHBACT JIBa MOPSIKA YIUIAThl AJIUMEHTOB: JOOPOBONEHBIN (TIO 3asBICHUIO
TUIa, 00s[3aHHOTO YIIJIAYMBATh aJJMMEHTHI) WM MPUHYIUTEBHBIH (IT0 pere-
HUIO Cy/la WM Ha OCHOBaHUU CyneOHOro npukasa). Takum oOpa3om, B City-
4ae, eCIM POJHUTEIH HE MPENOCTABISIOT COJACPKAHUE CBOUM HECOBEPIICH-
HOJIETHUM JIETSIM JJOOPOBOJIBHO, CPEJCTBA HA MX CONEpKaHue (aJTMMEHTHI)
B3BICKMBAIOTCSl C POAMTENICH B CyIeOHOM Mopsijike. BakHO OTMETHTH, YTO
3aKOH HE YBSI3BIBACT BO3MOXKHOCTH B3BICKAHUS aJIMMEHTOB Ha COICpPKAHUE
HECOBEPILEHHOJIETHUX JETeH C COCTOSIHUEM MJIM HECOCTOSTHHEM POJUTENeit
B 3apPETUCTPUPOBAHHOM OpaKe.

Bwmecre ¢ TeM Ha IpaKTHKE aTMMEHTHBIE TPABOOTHOIICHHUS B CITydae pac-
TOPIKEHUsI Opaka Me/1y POJUTEISIMH Yallle BCEro pa3peliatoTcsi B CyaeOHOM
MOpsAIKE, a HEe MOOPOBOJBHO. B OONBIIMHCTBE CIIy4aeB MPH PACTOPKCHUU
Opaka cyz ompenersieT MEeCTO KUTEIhCTBAa pebeHKa ¢ MaTepbio, a OTel 005-
3BIBACTCS BBIIJIAYMBATh aJMMEHTHI Ha CBOCTO HECOBCPIICHHOJCTHETO ChIHA
WIA J09b. ANTMMEHTHAs OOS3aHHOCTH B TaKOW CHTYAIlMH MMEET TITyOOKHe
MOpaJjbHbIe OCHOBaHHS, TOCKOJIBbKY B JaHHOM CJIydae ClieyeT YeTKO ITOHHU-
MaTh, YTO AJIMMCHTHI B3BICKHBAIOTCSI UMCHHO Ha COlepKaHHue peOcHKa, a He
OBIBIIETO CYTIPYTa, C KOTOPHIM Yy TUIATEIBIIIKA MOTYT CJIOKHUTHCS HEIPHUs3-
HCHHBIC U JAaXKE KOH(bJ'II/lKTH])Ie OTHOILLICHUS.

Pa3sMep amuMeHTOB, B3BICKUBACMEBIX C PONUTEINCH Ha HECOBEPIICHHOIET-
HUX JIETeH, MOXeT ObITh onpezenieH B CornameHuu o AeTsx, Coramenuu 0o
yIjiaTe alMMEeHTOB Win bpaunom norosope. B Tom citydae, ecin JaHHbIE CO-
IJIAMICHAUS WK TOTOBOP HE 3aKIFOYANINCh, A TMMEHTHI ONPEACTISIOTCS CYI0M
B CJICAYIOIINX pa3Mepax: Ha OAHOTo pebeHka — 25 %, Ha nByx aereit — 33 %,
Ha Tpex jereit u 6onee — 50 % 3apaboTka u (MIIM) HHOTO J0X0Ja pOAUTEIeH
B MecsIl. [Ipu 3ToM 71 TPYI0CTIOCOOHBIX POIUTEICH MIHUMAIBHBIA pazMep
AJIMMEHTOB B MECSII] JOJDKEH COCTaBIISITh He MeHee 50 % Ha ofHOTO peOeHKa,
75 % — na nByx geredt, 100 % — Ha Tpex gereit u Oonee OrOmKETa MPOXKUATOY-
HOTO MHHMMYMa B cpeiHeM Ha aymry HaceneHus (4. 1 ct. 92 KobC). B coot-
BercTBUU cO CT. 94 KobC npu orcyrcrBun Cornamenus o aetax, Coraie-
HUS 00 yIIjaTe aluMEHTOB, a TAKXKE €CITH pa3Mep alMMEHTOB HE OTIpeeNieH
Bpa‘lHBIM JOTOBOpPOM, B ClIy4dasx, KOrJla pOAUTEIIN, 00s3aHHbBIE yij1a4ynBaTh
AIIMMEHTHI, IMCIOT HEPETYIAPHBINA 3apab0TOK U (MJIHM) JOXOJ HITH TOTYYatoT
€ro 9acTh B HaType (JIUIa, 3aHIMAIOIIHeCs PEATPHHIMATEIHCKON AeATENb-
HOCTbIO, WICHBI (PEPMEPCKOT0 XO3SIMCTBA U T. 11.), @ TAKXKE B IPYTHX CIIydasx,
KOT/1a B3bICKaHUE aJIMMEHTOB B ycTaHOBJIEHHOM cT. 92 KobC pa3mepe HEBO3-
MOYKHO WIJTH 3aTPyIHUTENIEHO, aTUMEHTBI MOTYT OBITh B3BICKAHBI B TBEPIOH
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JICHEKHOH CyMMe UM B CyMMe, COOTBETCTBYIOIIEH OIPEIeICHHOMY KOIHYe-
CTBY 0a30BBIX BEJIMYHH, ITOJICKAIIECH BBITUIATE €XEMECSIIHO.

B cootBerctBum ¢ 4. 2 cT. 92 KobC pa3Mep anuMeHTOB MOXET OBITh
YMEHBIIECH CyIOM, €CIH Y POJMTEIs, OOSM3aHHOIO YIIa4MBaTh aJMMEHTBI,
HMEIOTCSI IPYTHE HECOBEPIIEHHOIETHNE AETH, KOTOPBIE TPH B3BICKAHUH AJIH-
MEHTOB B YCT@HOBJICHHOM 3aKOHO/IATEIbCTBOM pa3Mepe oKa3alich Obl MeHee
o0ecIieyeHHBIMHI MaTepHAIbHO, YeM JICTH, ITOTyYaIOIINe AIMMEHTHI, a TaKKe
B CIIy4asiX, €CJIM POJHUTEINb, C KOTOPOTO B3bICKUBAIOTCS AJIMMEHTBI, SIBIISICTCS
nuBamuaoM | wiu 11 rpynmer. Takum oOpazoM, ucXozst U3 CMBbICHA YKa3aH-
HOH cTtarbu MHBaMUMAHOCTH III rpymmel, KOTOpas HE MPENATCTBYET TPYLOY-
CTPOMCTBY, HE SBISIETCS OCHOBAaHHEM ISl CHIDKCHHS pa3Mepa aJlMEHTOB.
Kpome Toro, mpu pazpenieHny Takux Aei CyI UCXOIUT U3 3apaboTka (J10Xo-
J1a) TUIATENbIINKA ATMMEHTOB C YYETOM HETPYAOCIIOCOOHBIX UIEHOB CEMbH,
KOTOPBIX 110 3aKOHY OH 00s13aH coJepKarhb. 3apadOTOK JAPYTHX YJICHOB CEMbU
TUTATENBIINKA, a TAKKe TOTO POAUTENS peOCHKA, KOTOPBIH B3BICKMBACT aJIH-
MEHTBI, 1 WIEHOB €T0 CEMbH YUeTy He noiexar. Kpome toro, eciu B cyned-
HOM 3acejaHuy OyJIeT yCTaHOBIICHO, YTO MCK IPEbSBICH B LIEIsIX HEOOOCHO-
BAaHHOTO CHIDKEHUS pa3Mepa B3bICKMBAEMbIX aJJMMEHTOB Ha JIETEH OT Ipyrux
Marepeil M B 1IeJISIX YKIOHEHUS! OTBETYHMKA OT BBINOJHEHHs 00513aTeIbCTB
riepest IpyruMu JIMLIAMHK (HarpruMep, Mo BO3MELIEHUIO IPUYNHEHHOTO YIIep-
0a), cyn OTKa3bIBaeT B TAKOM HICKE.

OnHOM M3 OCHOBHBIX NMPHUYUH YKIOHEHUS OT yIJIaThl aJMMEHTOB Ha CO-
JIep’)KaHWe HECOBEPIICHHOJICTHUX JIeTEH SIBISETCS HEXeJIaHHE OKa3bIBaTh
MaTepuaIbHyI0 IOMOIIb ObIBIIEMY Cymnpyry. Hemmarenbumiuku annuMeHTOB
MOTUBHUPYIOT CBO€ HEXEeJaHUE MPEJOCTaBIATh JCHEKHOE COJCpkKaHUE pe-
OEHKY TeM 00CTOSTEILCTBOM, YTO OHM HE MOTYT KOHTPOJINPOBATH PACXO0BA-
HHE JICHET, HE BEPSIT, YTO OHM OyIIyT IOTpavyeHbl UMEHHO Ha pedeHka. B mocinen-
Hee BpeMsi B CMU mmpoko o0cyskiaeTcst BOIPOC 0 BO3MOXKHOCTH BBEJICHUS
00S13aHHOCTH JIMII, TOJyYarOIIUX aJMMEHThI Ha COAEP’KaHNUE HECOBEPIICH-
HOJIETHUX JIeTeH, OTYUTHIBATHCS O TOM, HA UTO KOHKPETHO OHU M3PacXoi0Ba-
JIM OTIpeJIeNICHHBIE JEHEeKHbBIE CyMMBI. BMecTe ¢ TeM peanbHOTro MexaHu3Ma
KOHTPOJISL 33 PACXO0BAaHHEM [ICHET HE mpesuaraercs. Pasymeercs, clI0KHO
MPEIONIOXKUTD, YTO POAUTEND, C KOTOPBIM MPOXKHUBAET HECOBEPIICHHOET-
HUH OyneT coOuparh Bce YEKH Ha MOKYIIKY, HallpuMep, MPOYKTOB MUTAHUS,
a TaK)Ke BBICYMTHIBATH, KAKYIO MX 4acTh CheJ UMEHHO pebeHok. Kpome Toro,
B MOJOOHOW CHTyallMM HEW30€KHO BO3HMKHOBEHHE CIIOPOB, CBS3aHHBIX
C OIIPE/EIEHNEM KOIMYECTBA M KaueCTBA ITOKYIOK, OCYIIECTBIISEMbIX IS
pebenka. Hanpumep, oMH pOaUTENh MOXET CUHMTaTh, YTO OOy4YEHHE pe-
OeHKa MHOCTPAHHOMY SI3bIKY y PETeTHTOpa HeoOXOIUMO [uisi ero Oymyrieit
KW3HU, a APYTOoi MOCUYUTAET €r0 M3JHIIHE JOPOTOCTOAIINM MEPOIPHITHEM,
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0e3 KOTOpOro MOKHO OOOMTHCH. BOSHHKHYT Takke BONPOCHI, CBS3aHHBIE C
037I0pOBJICHUEM U JI€UeHUEeM peOeHKa, omiaroil ero gocyra u T. A. [lomara-
€M, YTO BBEJICHHE O00SI3aHHOCTH OTYUTHIBATHCS 3@ MOTPAUYCHHBIC AJTMMEHTHI,
MIPUBEJIET K BOBHUKHOBEHHUIO OOJIBIIOTO KOJMYECTBA KOH(IMKTOB U CIIOPOB,
He OyneT crnocoOCTBOBaTh HaJa)KMBAaHHIO OTHOIIEHWH OBIBIIMX CYNPYTOB,
BPSI/ JIM MO3UTUBHO CKa)KETCsI HA MCUXOJOTMYECKON CUTyallud B CEMbE, HE
OyzeT croco0CcTBOBaTH HOPMAJIEHBIM B3aUMOOTHOILIEHUSIM ¢ pebeHKoM. KoH-
TPOJIb 32 PACXOAOBAHUEM CPEICTB, OE3YCIOBHO, MOXKET OCYIIECTBIATHCS Ha
JIOOPOBOJIBHOW OCHOBE, MO B3aMMHOMW JIOTOBOPEHHOCTH MEXly OBIBIIMMHU
cynpyramu. Ho kakum 00pa3om HOCTyNaTh, €CIM POANUTEIH HE MPUXOISIT K
o0L1eMy MHEHHUIO, HE MOTYT COIVIaCOBAaTh PAcXOAbl Ha COLEPIKAHUE CBOETO
HecoBeplIeHHoNeTHero pedenka? [lomaraeM, B TaHHOW CUTYyallMM CJIEAyeT
HUCXOAMUTh U3 TOW CyMMBI, KOTOpasl BBIJIAYMBAETCS HA COJEPXKAHHUE OHO-
IO HECOBEpLICHHOJETHEro pedeHka. KOHTpob 3a pacxoJoBaHHEM CPEACTB
MOXKET OCYILECTBIISITHCSI TOJIBKO B TOM CIIydae, €Clid Ha peOeHKa MoTpadeH
MHUHHUMAJIbHBIH TOTPEOUTEIILCKIH OIOJDKET, @ He OIOIDKET MPOXKUTOYHOTO MH-
HUMYyMa (B COBOKYITHOCTH CPEICTB, BHECEHHBIX O0OUMH POJHUTEISIMH), KO-
TOPBI 00eCeunBaeT JIMIIb YAOBIETBOPEHNE MHHUMAJIBHBIX TIOTpeOHOCTEN
HECOBEpIlIEHHONETHero. Pasymeercs, B TOM cilydae, €M CyMMa aJUMEH-
TOB HAMHOTO IPEBBINIAET yKa3aHHBIE Pa3Mepbl, POAUTENb, MPOU3BOIAIINN
HX YIUIAaTy, UMEEeT MOpajbHOE MPAaBO KOHTPOJIUPOBATH, HA YTO MOTPauCHBbI
MIPEJOCTaBIEHHbIE UM JICHEKHbIE CPEJICTBA.

Ilonaraem, oTCyTCTBHE NIPABOBOTO MEXaHH3Ma KOHTPOJISL 33 PACXOA0Ba-
HUEM aJIMMEHTOB HE MOXKET MOCIYUTh MOPAJIHBIM OIIpaBJaHUEM JJIs JIUIL,
YKJIOHSIIOIIUXCS. OT COAEP)KaHUsI CBOMX HECOBEPIIEHHOJIETHUX AeTel, U He
JIOJKHO TIPUHMMAThCA BO BHUMAHHE NPU MPUBJICUCHUN UX K IOPUIUUECKON
OTBETCTBEHHOCTH.

VK 351.74:349.225.6
A.A. Bpuctok

COBEPLUEHCTBOBAHWE 3AKOHOOATEJIbCTBA
0 CNYXXEBHOW OUCLIUNNUHE
¥ AUCLIMNIIMHAPHOW OTBETCTBEHHOCTHU
B OPFTAHAX BHYTPEHHUX OEN
W APYTUX BOEHU3NPOBAHHbIX OPFAHU3ALINAX

B COBPEMEHHBIX YCIIOBUAX YKPCIIJICHUE TUCHUIIIIMHBI U ITPABOIIOPSAAKa B
Pecniyonuke benapych siBisieTcst BakHEHIIEH 0CHOBOM oOecriedeHus ooie-
CTBEHHO 0€30MaCHOCTH, YCKOPEHHUS COLUATLHO-9KOHOMHYECKOTO Pa3BUTHS
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CTpaHBbl, yJIy4lIeHHs KU3HH Jitofield. C yueToM 3TOro MaciTaOHble H3MeHe-
Husl, BHeceHHbIe B TpynoBoii xonekc Pecnyonuku berapycs (TK), ct. 1 3a-
koHa Pecrryonmuiku benapycs or 18 mtomns 2019 . Ne 219-3 «O6 nzmenenunn
3aKOHOBY», C HEOOXOAMMOCTBIO 3aTPOHYIIU c(hepy TPYIOBOH AUCIUIUIMHBI U
JTUCHUTUIMHAPHOW OTBETCTBEHHOCTH paboTHHMKOB. Tak, Ha3Banme TiI. 13 u
cT. 193 TK, B KOTOpBIX paHee rOBOPUIIOCH TOIBKO 00 OTHOM BHJIC TUCIIHILIH-
HBI — TPYJIOBOH, H3JI0’KEHBI B HOBOW PEIaKIINK, TI€ PeUb UIET YXKe O TPEeX BU-
Jlax JUCHUIUIMHBI — IPOU3BOICTBEHHO-TEXHOIOTMYECKON, HCTIOTHUTEIHCKON
u TpyaoBoil. IIpu 3TOM HpPOU3BOJACTBEHHO-TEXHOJIOTHYECKAsS JUCIMILIMHA
oIIpesensaeTcs KaK COOMIOAEHHE YCTAHOBJIEHHBIX TEXHOJIOTHUECKHX perva-
MEHTOB M HOPMAaTHBOB ITPH IIPOU3BOJICTBE NPOAYKIMH (BBIIIOJIHEHUH paboT,
OKa3aHMU YCIyT), TpeOOBaHMIN MPOU3BOACTBEHHOTO IpOIecca, TEXHOIOTUH
M3TOTOBJICHUS TPOAYKIWH (BBIIOTHEHUS Pa0OT, OKa3aHUS YCIyT), a Takke
TpeOOBaHUil 10 PAOHATIBHOMY HCIIOJIb30BAHUIO CHIPbSI, MATEPHAIBHBIX U
YeJIOBEYECKUX PecypcoB. VcromHuTenbCcKas M TpyA0Bask TUCIUITIINHA — 00sI-
3aTeNbHOE JUIA BCeX paOOTHHKOB ITOAYMHEHHE YCTAHOBICHHOMY TPYAOBOMY
pacIopsiIKy M HajjiexKalee HCIIOJIHEHUE CBOMX 00s13aHHOCTE!, TUChbMEHHBIX
1 YCTHBIX TPHKA30B (pacropsuKEHUI) HaHMMATens, HE MPOTHBOPEYaInX
3aKOHOJATENbCTBY M JIOKAJIbHBIM MpaBoBbiM aktaM. B ct. 198 TK mpeny-
CMOTpEHa Takasl HOBasi Mepa AUCHUIUIMHAPHOTO B3BICKAHUS, KaK JIMIICHHE
MIOJTHOCTBIO MJIM YaCTUYHO CTUMYJIHPYIOMIMX BBIIUIAT Ha CPOK 10 12 mecs-
ueB. Buecensl u3menenus B cT. 199 TK o nopsiake npuMeHeHUsT AUCLUILIU-
HapHBIX B3bIckaHuH U cT. 200 TK o cpokax mpuMeHeHHs TUCIMUIUTMHAPHBIX
B3bICKaHH B YaCTH YTOUYHEHUSI CPOKOB IPH MPUMEHEHUH JUCIUIIMHAPHBIX
B3BICKAaHUH.

Ilo HalmeMy MHEHUIO, HEKOTOpbIE U3MEHEHUs, BHECEHHBbIE B TK, 10IKHBI
TIOJTYYUTh OTPAKECHHE B HOPMax 3aKOHOAATEIbCTBA O CIY)KEOHON TUCIIUIIIH-
HE U JUCHUIUIMHAPHOW OTBETCTBEHHOCTH COTPYJHHMKOB OPTaHOB BHYTPEH-
HUX JIe] 1 IPyTHUX BOCHU3UPOBAHHBIX OPraHU3aLUi. DTO KacaeTcs B IEPBYIO
odepenb HOpM JIMCIUIIIMHAPHOIO yCTaBa OPraHOB BHYTPEHHUX Jen Pecmy-
omuku benapych (manee — ducuuruinHapusiii yetas OBJl) kak BaxHeire-
TO aKTa 3aKOHOAATEIbCTBA, KOTOPBIH ONpEIEISsIET COAEpKaHUe CIy)KeOHOH
JMCUUILIMHBL B OPraHax BHYTPEHHHX JieJl, 00s3aHHOCTH Ha4aJIbHUKOB I10 €€
MIOAJEP>KAHUIO, TTOPSI0K TPUMEHEHHS K COTPYJHUKAM OPraHOB BHYTPEHHHUX
JIeTT TTOOIPEHUH M JUCHUIIMHAPHBIX B3BICKAaHMH, a TaKkXKe MOPSAIOoK 00Xka-
JIOBAaHUS MMHU PEIIeHUIl 0 MPUMEHEHUH AMCLUIUTMHAPHBIX B3bICKAaHUN. AK-
TYaJIbHOCTh MPAaBUJIBHOTO M CBOEBPEMEHHOTO PEIICHUS JaHHOTO BOIpOCca
BCEMEPHO BO3PACTaeT B CBSI3M C pa3pabOTKON B HACTOsIIEe BpeMs yHU(H-
IIUPOBAHHOTO JIMCIMIUIMHAPHOTO yCTaBa BOCHU3MPOBAHHBIX OpPTraHU3aINi,
KOTOPBIN OyJIeT pacpoCTPaHATHCS HA COTPYIHHKOB BCEX BOCHU3NPOBAHHBIX
OopraHu3anui.
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Tak, nmonaraem, B COBpEMEHHBIX YCIOBHUSX B EPBYIO OUEPEb HYKAAIOT-
Csl B YTOUYHEHHH OIIPE/CNIECHHS CIIyKEOHON JUCHUIIIINHBI ¥ JUCHUIITMHAPHO-
ro npoctynka (1. 2 u 3 JlucrumnapHoro ycrasa OBJT).

Jymaetcs, 4To B ONpeAeIeHNH TUCIUIUIMHEI B OpraHaX BHYTPEHHUX A€l
1 JIpyTUX BOCHW3MPOBAHHBIX OPraHU3alMAX HAPSIYy CO CIIy:KeOHOH mucim-
IUIMHOHM peyb JOJDKHA UATH U 00 MCIOIHHUTENIBCKOW IUCHUIUIMHE; B YHCIIE
AKTOB, YCT@HABJIHMBAIOIIUX CITY)KEOHbIE 005S3aHHOCTH COTPYIHHKOB, CIIEIyeT
yKa3aTh IMpaBWJla BHYTPEHHETO CIY)KEOHOTO pacIopsisika; 3/1eCh LEeJIECO0-
Opas3HbI TaK)Ke HEKOTOPBIE PEJAKIIMOHHBIE YTOYHEHHMSI.

Wcxonst n3 ckazaHHOTO Mpezsiaraem 1. 2 Jlucrumnmaapaoro ycrara OB/
W3JIOKUTH B cienytomeii pexakiyun: «CirykeOHast 1 NCTIOTHUTEIIBCKAs JTUC-
IUIUIMHA B OpraHax BHYTPEHHHX JIeJl — CTPOToe M TOYHOE UCIIOJIHEHHE CO-
TPyAHUKAMH OPraHOB BHYTPEHHHUX JIENl CBOMX CIIyKEOHBIX OOS3aHHOCTEH,
YCTAHOBJICHHBIX aKTaMH 3aKOHO/IATENIbCTBA (B TOM YHcie JnCINIUTMHAPHBIM
ycraBom, [Ipucsroii, [TpaBunamu npodeccronanbroii atTukn) u [paBunamu
BHYTPEHHETO CITy’KEOHOTO pacropsijika, a Takxke 0e3yclIoBHOE coOmoneHne
YCIOBUH 3aKJIIOYEHHBIX C HUMM KOHTPAKTOB M BBIIOJIHEHHUE NPUKA30B Ha-
YaJIbHUKOBY.

Cunraem, 4TO B ONpPEAEACHUN AMCHUILIMHAPHOIO MPOCTYIKA HApsLy C
HapyIlIEHHEM CIIY)KeOHOW TUCLUILIMHBI pedb JIOJDKHA UIATH U O HAPYIICHUU
HCTIOTHUTENBCKOW TUCHUIUIMHEL; 3/1€Ch IETIECO00pa3Hbl TaKkKe HEKOTOpPBIS
peNaKLUOHHbIE YTOYHEHUSI.

Ha ocHOBaHMM M3710’KEHHOTO Npe/iaraeM 1. 3 J[MCIUIITHHAPHOTO ycTaBa
OB/] n3n0:xuTh B clenyronei pexakunu: «Hapymenue ciryxeOHON 1 UCTION-
HUTENbCKON JTUCHMITIMHBI (AUMCHUILUIMHAPHBINA MPOCTYNOK) — IMPOTUBOIPAB-
HO€, BAHOBHOE HEHCIIOJIHEHUE WM HEHAJIEKaIlee UCIIOJHEHNE COTPYIHH-
KOM OpraHOB BHYTPEHHHUX JI€J CBOMX CIIY)KEOHBIX O0S3aHHOCTEH, a Takxke
HeCcoOIIo/IeHNe YCIIOBHI 3aKIF0YEHHOTO ¢ HUM KOHTPAKTa M HEBBIIOJIHEHNE
WM HEHAJUIEeXKAIIEE BBINOIIHEHNE IPUKA30B HAYaIbHUKOBY.

C yuerom uzmeHenuii, BHeceHHbIX B cT. 200 TK, u npuHuMas BO BHUMa-
HHUE CIOKMBIIYIOCS MPaBONPUMEHUTEIbHYIO IPAKTHKY MO BOMIPOCaM O MO-
psAAKe NPUMEHEHUS! TUCLUIUIMHAPHBIX B3BICKAHWN B OpraHax BHYTPEHHUX
JIelT, CYUTAeM IiesiecooOpasubiM 4. 1 . 46 JJucnurumaapHoro ycrasa OB/
M3JI0KHTh B CIIEAYIOIIEN pefakiuuu: «IMCHUIUIMHAPHOE B3BICKAHUE TIPUME-
HSIeTCsl HE TI03/IHEE OHOTO MECsIa CO IHS 0OHapYKEHHS AUCIUIUIMHAPHOTO
NPOCTYIIKA, HE CYMTAsi BPEMEHU OOJIE3HH COTPYAHUKA OPraHOB BHYTPEHHHUX
JIeT WM YXOZa 32 OOJNBHBIM YJICHOM CEMbH, IIOATBEPKACHHBIX JINCTKOM He-
TPYAOCIIOCOOHOCTH WJIM CIIPABKOM O BpEMEHHOM HETPY/I0CIIOCOOHOCTH, TIpe-
OBIBaHUsI €r0 B OTITYCKE MJIM KOMaHIIUPOBKEY.

ITonaraem, 4To mpennaraeMble HAMH MEPBI I10 COBEPIIEHCTBOBAHMIO 3a-
KOHOZATEIbCTBA O CITYKEOHOW TUCLUITIIMHE U ANCIUIUINHAPHONW OTBETCTBEH-
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HOCTH B OpraHax BHYTPCHHUX A€ U APYTI'"UX BOCHU3UPOBAHHBIX OpraHu3a-
OUAX IMMO3BOJIAT obecneunts Ooiee 3(1)(1)GKTI/IBHy}0 pcam3zanuro MOJIOXKEHU I
I[I/ICIII/IHJ'II/IHapHOFO yCTaBa, yJIyullnuTb MOpaHLHO-HCI/IXOHOFI/I‘IeCKI/Iﬁ KJIuMar
B KOJUICKTUBAX COTPYAHUKOB, YTO 6yz[eT CII0COOCTBOBATH YCHICIHOMY BbI-
NOJHCHUIO OpraHaMy BHYTPCHHUX A€ U APYT'UMU BOCHU3UPOBAHHBIMU OP-
TaHU3alusAMU CTOAIUX NEPE] HUMU BaKHBIX U OTBETCTBCHHBIX 3aJa4.

VIIK 349.227
C.C. Bviukosa

OTBETCTBEHHOCTb 3A 3AEPXKY PACHYETA
NPW YBONBbHEHWW PABOTHUKA B YKPAUHE W PECIMYBITUKE BENAPYCb:
CPABHUTEJIbHO-NPABOBOE UCCINEQOBAHUE

B Vkpanne Ha ypoBHe OCHOBHOrO 3aKoHa MPOBO3MIAIIEHO: MPABO Ha
CBOEBPEMEHHOE TIOJIyUY€HHE BO3HATPaKICHHS 3a TPYA 3aIIUINACTCS 3aKO-
HOM (4. 7 cT. 43 Koncturyuuu YipauHsl). XOTS Ha IpaKkTUKe HaHUMATEeNIn
HC BCCTla BBIIJIAYMBAIOT BO3HAIPAXXACHUC pa6OTHI/IKaM B YCTAHOBJICHHBIC
CPOKH, 0COOCHHO IPH MX YBOJBHEHHH. VIHOTA 3TO CBSA3aHO C MPHOCTAHOB-
JICHUEM XO35HCTBEHHON JEATEIbBHOCTH HAHUMATEIIS, TMKBUJALUEN COOTBET-
CTBYIOLIETO IOPUIMYECKOTO JIULA U IPYTHUMH, B TOW HJIM UHOM CTENeHH, 00b-
CKTUBHBIMHU IPUYHXHAMM. O,E[HaKO B 3aKOHOAATCIbCTBEC HUKAKUX HUCKITIOUCHUH
U3 YKa3aHHOTO MpaBUia HE MPELyCMOTPEHO.

OO1ye HOpMaTHBHBIE TMPEANUCAHUS O CPOKax BBILIATHI 3apabOTHOM
IUIAThI HA PacYeThl PU YBOJIbHEHUH PAOOTHUKA HE PACIIPOCTPAHSIOTCS, MO~
CKOJIbKY 3aKOHOJATelIn M YKpauHbl, U Pecry6nuku benmapyck ycTanoBmin
crenMaIbHbIe IPAaBUia Ul COOTBETCTBYIOIINX CITy4aeB.

Tak, cornmacHo 4. 1 cT. 116 Konekca 3akoHOB 0 Tpyae YKpauHbl (ganee —
K30T VYkpaunsl) npu yBOIBHEHMH paOOTHHKA BBIILIATa BCEX CyMM, INpH-
YUATAIOIIMXCS €MY OT MPEANPHUATHS, YYPEKIACHUSA, OpraHu3aluu, MPOU3BO-
JIUTCS B JISHb yBOJIbHEHUsI. Ecin pabOTHUK B JIeHb YBOJILHEHUsI He paboral,
TO YKa3aHHBIC CyYMMBI TOJI>KHBI 6BITI) BBITUIAYEHBI HE TO3AHEE CIICAYIOIIETO
JIHS TIOCJIE TIPEIbSIBJICHUS YBOJICHHBIM PA0OTHUKOM TpeOOBaHHMsSI O pacueTe.
Jlaxxe mpu HaJIMYUM CIIopa O pa3Mepe CyMM, HMPUYUTAIOLIMXCS PAOOTHUKY
IpU yBOJILHEHUH, COOCTBEHHUK HJIM YIIOJHOMOYEHHBIH UM OpraH B JI000M
ciiyyae o0si3aH B 0003HAYECHHBIE CPOKH BBIILUIATUTH CyMMY, KOTOpasi UM He
ocmapuBaercs (4. 2 ct. 116 K30T Ykpaunsr).

[TonoGHbIe HOpMBI 3aKperuieHbl U B ¢T. 77 TpymoBoro koxmexkca Pecmy-
omuku bemapycs (manee — TK Pecnyonuku Benapycs). EnuHcTBeHHOE OT-
JIMYUEC — B 3aKOHOJATCJILCTBEC praI/IHI)I PETIIaMCHTUPOBAHO ITPOU3BEACHUEC
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BBIILIATHI B JIEHb YBOJbHEHHMS, a B Pecrybnuke benapych ycraHOBIIEHO, 4TO
OHa TIPOM3BOANTCS HE IO3HEE JHS YBOJBbHEHMs. TakuM oOpa3oMm momuep-
KHBAETCsl BO3BMOXKHOCTD TMOJIYUEHHsI IPUUUTAIOIINXCS] paOOTHHKY, KOTOPBIi
YBOJIBHSIETCSI (KOTOPOTO YBOJIBHSIIOT), OT HaHMMAaTels BBIILIAT 3apaHee, 10
JHS YBOJIbHEHHSI.

J1J1s1 TOTIOJTHUTEIBHOTO 00eceYeH sl aHAJIM3UPYEMOTO 1paBa pabOTHHUKA
B 3aKOHOJZIATENILCTBE O0EHX CTpPaH IPELyCMOTPEHa OTBETCTBEHHOCTH 3a 3a-
JIEP’KKY pacueTa IpH yBOJILHEHUH PAOOTHHUKA.

B cootBerctBuu ¢ u. 1 ct. 117 K30T Ykpauns! B ciiydae HEBBIILIATHI 110
BHHE COOCTBEHHMKA MJIM YIIOJHOMOUYEHHOTO MM OpraHa IMPUYNTAIOLINXCS
YBOJICHHOMY Pa0OTHHKY CYyMM B CPOKH, yka3aHHbIe B CT. 116 K30T Ykpau-
HBI, IPH OTCYTCTBHH CIIOpa 00 UX pa3Mepe NpeAnpusITie, YIpexKIeHue, op-
TaHU3alXs JOJDKHBI BBIIIATUTE PAOOTHHUKY €ro CpelHuil 3apaboToK 3a Bce
BpeMsI 3aJIEP>KKH 110 JIeHb ()aKTHUECKOTO pacyera.

B cr. 78 TK Pecnyonuku benmapych 3akpemniieHo ciieayromee: B ciydae
HEBBIIJIATHl IO BUHE HAHWMATENs B CPOKHU, ycTaHOBIeHHBIE 4. 1 cT. 77 TK
PecnyOnnku benapych, IpUUUTAIOMINXCS HA JIEHD YBOJIBHEHUS CYMM BBITIAT
paOOTHHMK MMEET IPaBO B3BICKATH C HAHUMATEIIS CPEAHMUI 3apabOTOK 32 KaxkK-
JIBIN IeHb UX 3aJCP)KKH, a B CITydae HEBBITUIATHl YaCTH CYMMBbI — IIPOTIOPIIHO-
HaJIbHO HEBBIMJIAYEHHBIM IIPU PacUeTe JEHEKHBIM CyMMaM.

Kak BuanM, MONOXKEHUS! TOCTATOYHO CXOMHBI, XOTSI €CTh U CYyIIECTBECH-
HbI€ OTJIMYNUS B IPABOBOM PETYJINPOBAHUU COOTBETCTBYIOIINX BOIIPOCOB.

Bbeienum yciioBus pUBIEUEHUSI K OTBETCTBEHHOCTH 3a 33E€PXKKY pac-
4yeTa MPU YBOJIbHEHHUH, K KOTOPBIM OTHOCSTCSI:

HEBBIIJIaTa MPUYUTAIOLINXCS YBOJICHHOMY paOOTHHKY CyMM (HE3aBUCH-
MO OT TOTO, Ha KAKOM OCHOBAaHHMH OH YBOJICH);

HaJIMYMe B 3TOM BHHBI COOCTBEHHMKA MPEANPHUATHS, YUPEKACHUS, Op-
TaHU3aLUU WM YIOJHOMOYEHHOIO UM OpraHa, HaHumarens. Ciexyer oT-
METUTh, YTO HAINYNE Y COOCTBEHHHKA COOTBETCTBYIOIIETO FOPHIMYECKOTO
JIMLIA, YIIOMTHOMOYEHHOI'O UM OpraHa, HaHuMaTessi PUHAHCOBBIX TPYJAHOCTEH
HE UCKJIIOYAIOT HAJIMYKE BUHBI B HEBBIIUIATE HEOOXOMMBIX CYMM yBOJICHHO-
My pabOTHHKY;

HEeCcOOIIOIeHHEe CPOKOB pacueTa INpH YBOJbHEHHH, OINPEAEICHHBIX B
cT. 116 K30T Ykpaunsl, ct. 77 TK Pecryomuku benapych.

B 3akoHOmaTenscTBE YKpanWHBI CIICIHATBFHO OTOBOPEHO €Ille OTHO YCIIOo-
BHE: OTCYTCTBHE CIIOpa O pa3Mepe NMPUYHMTAIOIINXCS K BBIIIaTe PAaOOTHUKY
cymM. [Ipu Hammumm cropa o pa3Mepax NPHUYUTAIOMINXCS YBOJICHHOMY pa-
OOTHUKY CYMM COOCTBEHHHK HJIM YIIOJTHOMOYEHHBIH UM OpraH J0JDKEH BbI-
TUTaTATh YKa3aHHOE BO3MEIIECHHE B TOM CIIydae, €CJIU CIIOp PEIIEH B ITOJIb3Y
paboTtHuKa. Ecim cmop pemieH B moib3y paOOTHHKA YacTHYHO, TO Pa3Mep
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BO3MEILEHHS 32 BpeMsl 3a€P’KKU ONpeNieNsaeT OpraH, KOTOphId MPUHUMAET
pemrenue 1o cymiectBy cropa (4. 2 c1. 117 K30T Ykpaunsr).

W3 BBIICH3I0)KEHHOTO MOKHO CJeNaTh BBIBOJ, YTO B YKpauHe NpH Ha-
JIMYUM YKa3aHHBIX YCJIOBUHM B COBOKYITHOCTH PaOOTHHKY B JIIOOOM cCiryyae
JIOJDKHBI OBITh BBIIIAYEHBI HE TOJBKO CYMMBI, Ha/JIeXkallue eMy Ha JCHb
YBOJILHEHUSI, HO M €r0 CPEAHUi 3apaboToK 3a BCE BpeMsl 3aJIEPXKKH: CO JHS
YBOJIHEHUSI (B ClIydae, Korna pabOTHHUK B TOT JICHb HE paboTal, — co cie-
JYIOILETO JHS TOCIIE TIPEAbABICHNS YBOJICHHBIM PaOOTHUKOM TpeOOBaHMUS O
pacuere) 1o JeHb (aKTHUECKOTO pacyera.

HUcxonst u3 3akoHOmatenbHOH GopmyarpoBku cT. 78 TK Pecmyomuku be-
Japych pabOTHHUK MMEET MPaBO HA B3BICKAHHE 0003HAUEHHBIX CyMM. Takum
00pa3om, MOXKHO CJIeJIaTh BBIBOJL, YTO B yKa3aHHOM HOPMaTHBHOM IIPaBOBOM
aKTe HE 3aKperuieHa 00A3aHHOCTh HAHUMATEIS! OCYIIECTBUTD JJOMOJIHUTEIb-
HBIE BBIIUIATHI, IPEAYCMOTPEHHBIE KaK OTBETCTBEHHOCTb 3a KaXbIH JEHb
3aJIep’KKN pacyera 0e3 MpebsIBICHUS COOTBETCTBYIOIIET0 TPeOOBaHUS YBO-
JIEHHBIM PaOOTHHKOM.

Ha nam B3msiz, B 5TOM Bomnpoce B Oosbliieil Mepe obecrieunBaeTcs mnpa-
BO YBOJIGHHOTO Pa0OTHHKA HAa CBOEBPEMEHHBIC BBIIUIATHI MPUYNATAIONINXCS
cyMM B YkpaunHe. Benp B ee 3akoHOJAaTeNbCTBE HOPMATHBHO MPEANHCAHO,
YTO B JJI0OOM Cllyyae BHHOBHBIH HECET OTBETCTBEHHOCTh. Kpome Toro, ycma-
TPHUBAETCS, UYTO MPaBUIIO, 3akperuieHHoe B cT. 78 TK Pecmybnuku bemapyce,
SIBJISICTCS. HEJIOCTATOYHO TOJIHO C(HOPMYIMPOBAHHBIM, ITOCKOJIBbKY HE YCTa-
HaBJIMBACT, Kyda HEOOXOAMMO OOpamarbCsi yBOJICHHOMY paOOTHHKY JUIs
MIPEABSBICHNS TPEOOBAHNUS O B3ICKAHUH BO3MEILEHHSI.

EcTtb omnpenenenHoe ymyuieHHEe B 3aKOHOAATENIBHOM PEryIHMpOBaHUU
paccmarpuBaeMoro Bomnpoca 1 B Ykpause. Kak ycraHoBieHo B 4. 2 ct. 117
K30T Ykpaussl, mpy 4aCTUYHOM PELICHNUH JIeJIa O pa3Mepax MPUUHTAIOIINX-
Csl YBOJIGHHOMY pabOTHHMKY CyMM B IOJIB3Y ITOCJIEHErO pasMep BO3Mellle-
HUSI 32 BPEMS 3aICP’KKH ONPEACISIET OPTaH, KOTOPHIM IMPHHUMAET PEIIeHHe
O CyIIecTBy cropa. [Ipu 3ToM He yka3aHO, U3 4ero cieayeT UCXOAUTh Npu
OIIpEICIICHNH pa3Mepa BO3MEIICHHS.

B Pecnybnuke benapycek 6oee KOHKPETHO OINPEesieHO, YTO B3bICKaHUE
MIPOU3BOJUTCS MPONOPILHOHAIBHO HEBBIIUIAUEHHBIM IIPU pacyeTe JICHEKHBIM
CyMMaM.

Taxkum 06pa3oM, cunTaeM, YKpanHCKOMY 3aKOHOAATEIIO0 1IeIeco00pa3Ho
KOHKpeTu3upoBath 4. 2 cT. 117 K30T VYkpauHsl, ycTaHOBUB, YTO IIpU pelle-
HHUH BOTIPOCA O pa3Mepe BO3MEIICHUS YBOJICHHOMY PaOOTHHKY HEOOXOAMMO
MPUMEHSTh MPUHIUI MPONOPLHUOHATIBHOCTH, T. €. MPHUCYKIaTh CyMMY BO3-
MEILEHNUS, PACCUYMTAHHYIO HPONOPIMOHAIBHO pa3sMepy YIOBIETBOPEHHBIX
TpeboBaHUH TaKOTO pabOTHUKA.
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VIK 349.222
/.B. I'anonenko

MEOUATUBHAA OrOBOPKA B TPYAOBOM IO OBOPE

ComepkaHue W YCIOBHS TPYIOBOTO JIOTOBOPA, SIBJSIFOIIETOCS 0a30BbIM
JNIEMEHTOM PETYINPOBAHUSI TPYIOBBIX IPAaBOOTHOIIEHUH, BO3HHUKAIOIIUX
MEXIy PaOOTHUKOM M HAaHUMATEIIEM, ONIPEICIISIFOTCS 110 COMIAIICHHUIO MEXIY
HHUMH C yYE€TOM CBEICHUI U yCIIOBUH, BBIIEICHHBIX 3aKoHoAareneMm Peciiy-
6k bemapyce B kagectBe 00s3arenpHBIX (4. 2 ¢T. 19 TpymoBoro xomekca
Pecmry6nmuku benmapycs (TK)).

Hapsimy ¢ 3TUM CTOPOHBI TOJTHOMOYHBI IPELyCMOTPETh JIOTIOTHUTEIbHBIC
HE IPOTHBOpEYAIe 3aKOHOIATENbCTBY YCIOBHUSI TPYIOBOTO 0roBOpa (4. 3
cT. 19 TK), cpemut KOTOPBIX BOZMOXKHO 3aKPETUICHHE TTIOJIOKCHUS O METUATHB-
HOH OrOBOpKE.

B pamkax nmpoexra LleHTpa Menuanum U 1eperoBoOpoB TEPMHUH «MeIra-
THBHAsl OTOBOPKa» TPAKTYETCS KaK TMCbBMEHHOE COIVIALIEHHE CTOPOH, 3aKIII0-
YEHHOE JI0 BOSHUKHOBEHHUS NPABOBOTO KoH(MKTa (criopa), 0 MpUMEHEHUN
MeJManuy B OTHOLICHUH IPaBOBBIX KOH(IMKTOB (CIHOPOB), KOTOPbIE MOTYT
BO3HHMKHYTH B Oy/yIIeM.

Jnst ysicHeHUs! CYIIHOCTH JJAaHHOTO MpaBoBoro (eHomeHa cuntaeM 000-
CHOBaHHBIM OOpaTHUThCS K aHAIU3y 3apyOeKHOrO0 3aKOHONATENILCTBA, KO-
TOpOE I03BOJISIET KOHCTATUPOBATh JBOMCTBEHHBIH XapakTep COINIAIICHHUS
0 NMPUMEHEHHH MeIUaluK Kak 0a30BOro 3JIeMEHTa MPOLEIypPbl MEIHAIHH.
JlanHoe yTBep)kJeHHEe OOYCIIOBICHO TEM, YTO COIVIAIICHHWE O IPUMEHEHHU
MeJMalK BKIFoYaeT B ceOsl J(Ba CAMOCTOSITEIBHBIX COIVIALICHUS, NUMEHYe-
MBIX TI0-Pa3HOMY:

cT. 2 @enepansHOro 3akoHa Poccuiickoit @eneparun ot 27 mronst 2010
Ne 193-®3 «O06 anbTepHATUBHOM MPOIEAYPE YPETYIUPOBAHUS CIIOPOB C yUa-
CTHEM TIOCPeHUKA (ITPOLIEAYype MEHAIMH)» — COINIAIIEHHE O TPUMECHEHUN
Menuanuy (MeAUaTuBHAs OTOBOPKA) U COMIAILIEHUE O MIPOBEICHUH POLIETy-
pBI Menanuy;

cT. 2 3akona Pecmybmmxu Mommosa ot 3 mrons 2015 . Ne 137 «O wme-
JMAII» — COMIAIIEHNE O MEAMAINU U JOTOBOP O MEIHALNH, COACP)KaHNE
KOTOPBIX CBHETEIBCTBYET O TOM, YTO COIVIAIIEHHE O MEIHAIINH BBICTYIIAET
MEIUaTUBHON OTrOBOPKOH.

[Tpu ToM 3aKoHOmaTenem Pecmybmuku benapycs B cT. 1 3akona Pecmy-
omuku bemapych ot 12 mromst 2013 1. Ne 58-3 «O meanarm» (nanee — 3akoH
0 MEJHAINN) OTPAXKEH CMHBIN MMOAXO0] (COTNaIIeHHe O IPUMEHEHNH Me/Ha-
LUH HE JCTUTCS HA CAMOCTOSITEIIbHBIC BUIbI).
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Crenyer Takke MOAYEPKHYTh, YTO BECbMa aKTyaJIbHBIM BBICTYIAET BO-
MIPOC COOTHOIICHHUSI KaTeropuil «ComialieHHe O NMPUMEHEHUH MeIuarum
U «Me/IMaTHUBHAas OroBOpKa». Ha Hamn B3misi, MenuaTHBHAS OTOBOPKa BbI-
CTymnaeT OJHMM W3 DJIEMEHTOB COIVIANICHHS O NPUMEHEHUHM MEIUaluH, O
YeM CBHUJETEILCTBYIOT TOJIOKEHHs 3akoHOB «O Meamaumm» Poccuiickoit
®enepanyu u Pecniydnukn Mongosa. OnHako MeuaTHBHAs OroBOpKa, CO-
IJIaCHO TOJIOKEHUSIM 3aKoHozaaTelbcTBa Pecnyonukn benapyck, He Bieder
TEX MPaBOBBIX MOCIEICTBUI, KOTOPbIE BO3HUKAIOT B CBS3M C 3aKIIOYEHHEM
COINIAIICHHS O MPUMEHEHNU MeHaliy (Harpumep, TPHOCTaHOBIEHUE CPO-
KOB OOpaIlleHusI 3a pa3peiicHHeM TPYIOBbIX criopoB (cT. 242 TK), mpu 3Tom
JIAaHHBIN BOTIPOC TpeOyeT MPOBEJICHUS OTJCIBHOTO HCCIIEI0BAHMSI BBUY €T0O
3aKOHOJIATEIbHOM HETOPaOOTKH).

bazoBbIM TpHHIMIIOM ITpoBeJeHUS Meauanun B PecnyOinke bemapychk
BBICTYIIAET NPUHIMUI T00pOBOJIILHOCTH (CT. 3 3akoHa 0 Menuanuu). [Ipu aTom
crpaseiuBa no3unusa E.B. UnunHOMH, KOTOpas HAa OCHOBAaHUU aHallu3a Mpo-
LIeCCyaIbHOTO 3aKOHO/IATEILCTBA OTMEYAET, YTO MPUMEHEHNE MEHMaTHBHON
OTOBOPKH HE IIPETSATCTBYET JalbHEHIIEMY BOSHUKHOBEHHUIO TPAXKIAHCKOTO
WM apOUTPaKHOTO Mpolecca, He SIBISIETCS OCHOBAHHEM ISl OTKa3a B MPH-
HSITHW WJIM BO3Bpara UCKOBOTO 3asiBiIeHMs. J{aHHBIH MMOJX0/ B MOJIHOM Mepe
cornacyercs ¢ upextuBoit 2008/52/EC 0THOCUTEITBHO HEKOTOPBIX aCIICKTOB
MeJIMalny B TPAKIAHCKUX U KOMMEPUECKHUX JieslaX, COIIaCHO KOTOPOH J10-
OpOBOJIBHOCTH MEUAIMH TPAKTYETCS MIPEXK/IE BCEro Kak MpaBo J0OPOBOIIb-
HOTO OTKa3a OT ee MPOBeJeHHUs (B TOM YHCIIE NPH HAJIUYUU MEIUaTHBHOU
oroBopku). Takum 00pazoM, MPOBOIS Mapajiesb MEXKAY TPAKIAHCKUM U
apOMUTPaXKHBIM TPOIIECCOM, a TAKXKE TPYJAOBBIM ITPABOM, UCIIOIL30BAHNE Me-
JIMaTHBHOW OrOBOPKHU B TEKCTE TPYJOBOTO JIOTOBOPA (KOHTPAKTA) HE JIUIIACT
CTOPOHBI B Clyyae Hepas3pelieHUs] MMEIOLIErocsi MeXIy HUMH IPaBOBOTO
koH(HKTa (criopa) mpaBa Ha OOpaIllCHUE B CY[ JUIS 3aIlUTHl CBOUX IMPaB U
3aKOHHBIX MHTEPECOB, M HE 00S3bIBAET CTOPOHBI MCIOJIB30BATh MEIUAIINIO
JUISL pa3peleHnst UMEIOIIErocst MeX/ly HUIMH IPaBOBOTO KOH(IIMKTA (CrIopa),
OJIHAKO CJIY>KHUT SIBHOH aJbTepHATHBOU CylIeOHOMY pa3OHpaTeIbCTRY.

[ToaBoas UTOTO BBHINIEH3IIOKEHHOMY, CIEyeT OTMETUTD, YTO BKJIIOUYCHHE
YCJIOBUSI O MEJJMAaTHBHON OTOBOPKE B TEKCT TPYJOBOTO JI0roBopa (KOHTpaK-
Ta) COCOOCTBYET BHEPEHHIO MEHAIMH B TIPOLIECC PA3PELICHUS TPABOBBIX
KOH(IMKTOB (CHIOpoB) B cepe Tpyna HEIOPHCAMKIMOHHBIM CIIOCOOOM, HE
Hapyuiasi Ipu 3TOM TPHHIMIA JTOOPOBOJLHOCTH NMPUMEHEHHS] MEJHAIHH.
CunTaeM Tarke IeJecoo0pa3HbIM IOJOKEHHE O MEAMATUBHOM OroBOpKe
BKJTIOYATh B ITYHKT «J{OMOJIHUTEIBHBIC YCIIOBHSD) TPYIOBOTO J0TOBOpa (KOH-
TpaKTa).
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VK 351.74 + 342.56
A.B. TI'oes

B3AUMOLENCTBUE NPABOOXPAHUTENbHbLIX OPTAHOB
W OPFAHOB MPUHYAUTENBHOI O UCMONHEHUA
MPU UCMONHEHWW CYQEBHbIX PELLEHUN

Pecny6nuka benapycs, SBIAACh MPaBOBBIM TOCYAapPCTBOM, JCKIAPHPYET
0053aHHOCTH KaXJO0r0, KTO HAXOAUTCS Ha €€ TEPPUTOPHU COOMIONATh 3aKO0-
HoxatenbCcTBO. [Ipu 3TOM B cooTBeTCTBHH CO CT. 59 Konctutyru Pecy6mm-
k1 benapyce rocymapcTBEeHHbBIE OpraHbl H UX JOJKHOCTHBIC JIUIA, KOTOPBIM
JIOBEPEHO HCIIOJIHEHHE TOCYAapCTBEHHBIX (DYHKIMiA, 00s3aHbI MPUHUMATh
MEpBI 751 OCYIECTBICHHUS U 3aIlIUTHI TIPaB U CBOOOA TMYHOCTH. Bo ncmon-
HEHHME STHX MOJOKEHUH Ha TePPUTOPUH HAIIETO TOCYAapCTBa CYIIECTBYET
oTIpesiesIeHHasi CUCTeMa MPABOOXPAHUTENBHBIX OPraHOB, 3a7adeil KOTOPBIX
ABJISIETCA 3aIlMTa MPaB M 3aKOHHBIX MHTEPECOB IPaXKIaH, OpraHU3aIHi, 3a-
HIMTa TOCYAapPCTBEHHBIX M OOIECTBEHHBIX HHTEPECOB, COONIONEHHNE 3aKOH-
HOCTH U T. 1., ¥ CHCTEMa OPTaHOB MPUHYAUTEIFHOTO UCIIOTHEHHUS, OCHOBHOMN
3a7adell KOTOPBIX SIBJISETCS COOMIONEHNE U OXpaHa HHTEPECOB rOCyAapCTBa,
1paB ¥ 3aKOHHBIX HHTEPECOB IOPHIMUYECKUX M (PU3NYECKUX JIMI[ ITyTEM CBO-
€BPEMEHHOI'0 ¥ IOJIHOTO HCIIOJHEHUs CYJeOHBIX MMOCTAHOBJICHUH M MHBIX
UCIIOJHUTEIbHBIX JOKyMEHTOB. HecMOTpsi Ha TO YTO OCHOBHOH 3ajadel
NPaBOOXPAHUTEIBHBIX OPraHOB SIBJISIETCS 3aI[ITa FOCYAaPCTBEHHBIX M 0011Ie-
CTBEHHBIX HHTEPECOB, & OPTaHOB MIPUHYAUTEIFHOTO HCTIOIHEHHS — OCYIIECT-
BJIGHHE UCTIOJIHUTEIHHOTO TIPOU3BOICTBA, IEATEIBHOCTh JAHHBIX OPTaHOB B
OT/IEJIbHBIX aCIEKTaX CBs3aHa MEX1y co0oil (Hanmpumep, UCIIOIHHUTEILHOE
HPOU3BOJICTBO 10 OOBUHUTEIBHOMY IIPUTOBOPY CYJIa; YTOJIOBHOE Ipecieo-
BAaHUE 33 YKIOHCHUE POAUTEIICH OT COIepxKaHus JeTel 100 OT BO3MEIIECHHS
Pacxo/oB, 3aTPadeHHBIX TOCYIaPCTBOM Ha COZIEpKaHHE 1eTeH, HAXOIAIINXCS
WJIM HaXOAMBIINXCSl HA TOCYIApCTBEHHOM olecrieueHuu, u ap.). B cBsizu ¢
STHM BO3HHMKAe€T MHOXKECTBO BOIIPOCOB, 3aTPArvBaIOIIMX B3aMMOJEHiCTBHE
MPaBOOXPAHUTENBHBIX OPTraHOB M OPraHOB MPUHYIUTENBFHOTO HCIIOIHEHHUS,
KOTOPBIE B HACTOSIIIIEE BPEMSI OCTAIOTCS HEPEIICHHBIMHU.

Kak u3BeCTHO, B MCIOJTHUTEIBHOM INPOU3BOJICTBE MOTYT MPHUMEHSTHCA
Mepbl 110 00ECHEYSHUIO UCIIOJIHEHHs MCIOJIHUTENBHOTO JIOKYMEHTa, KOTO-
pBle, B OTIWYHME OT HCIOJHHUTEIBHBIX ACHCTBHA U Mep NMPHHYIUTEIHHOTO
UCIIOJIHEHN, HallPaBICHbl HA CO3[aHHE YCIOBHH JUIs 00eCHEeYeHHs UCIION-
HEHUs! Cy[IeOHbIX MOCTAHOBJICHUH W MHBIX aKTOB KaK B IIPOIIECCE MUCIIOIHHU-
TEJILHOTO TPOU3BOJICTBA, TAaK M JI0 Hero. [Ipu 3ToM Mepsbl 10 00eceueHnIo
UCIIOJHUTEIBHOTO MPOU3BO/ICTBA MOTYT IIPUMEHSITHCS HE TOJIBKO CyIeOHBIMU
UCIIOJHUTEISIMU, HO U OpraHaMu, BeAyIIMMHU mpouecc. B ciaydae coseprie-
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HUSI IPECTYIIJICHUs], 32 KOTOPOE MPEAyCMOTpEeHa KOH(PHCKAIMs UMYIIECTBa,
cilenoBareilb B COOTBETCTBUU co CT. 156 VIIK o00si3aH MPUHATH MEPHI 10
00€CIIeUCHHU IO TPAXKIAHCKOTO NCKA U UCIIONHEHHUIO MPUTOBOPA B YaCTH KOH-
¢uckanmu umyiiectsa. s TOro 4toObl BRISIBUTH UMYIIIECTBO, HA KOTOPOE
MOXXET OBITH HAJIOKEH apecT, CIIeA0BATellb YIIOIHOMOYEH Ha OCYILECTBICHUE
CJICITYIOLIMX CJICACTBEHHBIX M MHBIX MPOIECCYANbHBIX ACHCTBUIl: OCMOTPHI
JKUJIMIIA 1 HTHOTI'O 3aKOHHOT'O BJIAACHHU A, o65101<a; BBICMKHU; TOMIPOCHI; 3alIPOCHI
B OpraHU3aLUH, BIIAJICOLINE HHPOPMaLHEii 00 NMYIIECTBEHHOM MOJIOKCHUH
rogo3peBaeMoro (o0BuHsieMoro). IIpu 3ToM yrojoBHOE mporeccyanbHOe
3aKOHOJATENIBCTBO IPEAYyCMAaTPHBAECT BOSMOKHOCTH NPUMEHEHHS CPEACTB
boTo- 1 BHACO(UKCALIMU TPU TPOBEICHUY CIICICTBEHHBIX JIeicTBuiA. [locie
BBISIBJICHHS MMYIIECTBA, KOTOPOE MOAJIEKHUT KOH(PUCKAIMH, a TAKXKE UMY-
LIECTBA, 33 CYET KOTOPOTO BO3MOXKHO BO3MEILEHHE ymiepOa, IPUIHHEHHOTO
MIPECTYIUICHUEM, CJIEA0BATEh BEIHOCUT TIOCTAHOBJICHUE O HAJIOXKEHUH ape-
CTa Ha JIaHHOe UMYyIecTBO. [locie yero cocTasseTcs MPOTOKOII OIMCH ape-
CTOBAaHHOTO UMYIIECTBA, B KOTOPOM YKa3bIBAIOTCS MPU3HAKU JAHHOTO TIPEa-
MeTa, MO3BOJISIIOIINE €ro OTIUYUTH OT APYIHX IPEAMETOB (pazMmep, IBET,
(dhopma, mapka, HOMED (eclii TaKOBOW MMEETCS) M MHbIe TpHU3HAKH). B oT-
JeJbHBIX CITyYasx ISl HAJIO)KEHHUS apecTa Ha UMYLIECTBO HEOOXOAMMO ITOJTY-
YHTh CAHKIHIO ITPOKYpopa (MMYIIECTBO, MPUHAJUICKAIIIEE TT0/I03PEBACMOMY
(oOBHHSIEMOMY), HO HaxXOIAIICECs Y APYTHX JIUII, JCHEKHBIC CPEACTBA, Ha-
XOJISIIIMECs Ha cyeTax B OaHKax MO0 HeOaHKOBCKUX KPEIUTHO-(MHAHCOBBIX
OpTaHU3aIMIX, U Ap.).

3aKIIIOYUTENILHBIM 3TAlOM O0CCIIeUeHUsI BO3MEIICHHUs yiepoa, Mpuiu-
HEHHOTO NPECTYIJICHUEM, SIBIIsieTCsl 0OecIieueHne COXPaHHOCTH apecTOBaH-
HOTO MMyIIEcCTBa. JJaHHOE NMYIIECTBO MOXKET KaK M3bIMaThCs Y COOCTBEH-
HHKa, TaK ¥ OCTaBaThCs MMPU HEM. B ciiydae eciim MMyIIECTBO OCTaeTcs y
COOCTBEHHHKA, Y HEro OepeTcsl MOAMHUCKA O MPEIyNpexIeHHH 00 OTBET-
CTBEHHOCTH 3a COXPAaHHOCTb UMyIIecTBa. B cilydae eciim uMeroTcs omnace-
HUSI, 9TO COOCTBEHHHUK MOXKET CKPBIThCS C JaHHBIM MMYIECTBOM JIMOO €ro
YHUYTOXXUTh, aPECTOBAHHOE UMYILECTBO M3bIMACTCS U TIEpeaaeTcs Ha Xpa-
HEHHUE TPEACTABUTENI0 MECTHOTO MCHOIHHUTEIBHOIO M PACTIOPSIUTEIBHOTO
opratna JIn00 OpraHM3alH, OCYIIECTBISIIONIECH SKCILTYaTaIHIO )KUJINIIHOTO
¢onna. Tak, A PHUBICUEHNUS IODKHUKA K YTOJIOBHOW OTBETCTBEHHOCTH
CyACOHBIIl HCIIOJHUTEIb HAIPABJISACT B OPraHbl YTOJIOBHOTO MPECICIOBaHHS
MpCaACTaBJICHUC O TOM, YTO B ZleﬁCTBHSIX JOJDKHHUKA YCMAaTpUBarOTCA IMpU3Ha-
KH COOTBETCTBYIOLIETO NpecTyIuieHus. TakuM 00pa3oM, B paMKax JaHHOH
(OpPMBI OCYIIECTBIISIETCSI PELICHUE CIISYIONINX 33/1a4: OXpaHa Ipas M CBO-
60}] Y4aCTHHUKOB HUCIIOJITHUTECIBHOI'O IMPOMU3BOACTBA, O6H.[a${ " JacTHasA Ipe-
BEHLMS NPECTYIUICHUH B cepe HCIIOIHUTENFHOTO IPOU3BOJICTBA, OBICTPOE
U MOJIHOE PACKPBITHE YKa3aHHBIX BBIIIE TPYII IPECTYIUICHHUH.

162

Bwmecre ¢ TeM HEOOXOIUMO UMETh B BUJTY, YTO IMPABOOXPAHUTEIBHBIC Op-
raHbl HapaBHE C JPYTUMHU TOCYIaPCTBEHHBIMU OpraHaMU U OpPraHU3aIMsIMU
SIBJISIFOTCSI FOPUAMUECKUM JIMIIOM, U3 YETO CIIEIYeT, YTO OHU BIpaBe BCTYIaTh
B IPaKJaHCKUE, U KaK CJIEICTBUE, TPaXKIaHCKO-IIPOLIECCyalbHbIE MPAaBOOT-
HOIIICHHUS.

Ha ocHOBaHUM U3JI0KEHHOTO MOKHO KOHCTaTUPOBATh, 4T0 B PecyOiu-
ke benapych B3aumozaeicTBre MEXAY MPaBOOXPAHUTEIbHBIMU OpraHaMu U
OpraHaMu MPUHYAUTEIBHOTO UCIIOJHEHUS B HACTOSIIEE BPEeMsl OCYLIECTBIISI-
€TCSl Ha CTaJIuM COBEPILEHUS ClIeZ0BaTeNIeM MPOLeCCyalbHbIX ACHCTBUI 1O
YTOJIOBHBIM JIEJIaM, 110 KOTOPBIM B JaJbHCUIIIEM MOXET OBITh BO30YXKICHO
HCIIOJIHUTENIBHOE MIPOU3BOJCTBO U Ha CTAJUU MPEABAPUTEILHOTO paccieio-
BaHUS YTOJOBHBIX JIeJl, BHISIBICHHBIX B MPOLECCE UCIIOIHUTEIBHOTO MPOU3-
BoICTBa. B pamkax mepBoii GopMbl B3aUMOICHCTBHS CIICIOBATEINb C ICIIBIO
MIPUHSATHUS MEP 110 00CCIICUCHUIO TPAXKITAHCKOTO MCKA U HCIIOTHCHUIO TIPUTO-
BOpa OCYIIECTBIISET PsiJl CJACICTBEHHBIX U MHBIX IPOLECCYabHBIX IEHCTBUH,
TaKHAX KaK OCMOTPBI JKMJIHIIA ¥ HHOTO 3aKOHHOTO BJIAJICHUS; OOBICK; BRIEMKU;
JIOTIPOCHI; 3aIIPOCHI B OpraHU3aIliy, Biactolire nHpopManueii 00 umyie-
CTBEHHOM I10JIO’KEHUH 110/103peBaeMOro (0OBHHSIEMOT0); HAJIOKEHUE apecTa
Ha UMYIIECTBO. B paMkax BTOpoii (pOpMBI B3aUMOJICHCTBUS OCYIIECTBISICTCS
MpeBapUTENIbHOE paccie/IoBaHue CIIEIO0BATEIEeM TPEX IPYIII MPECTYTUICHHIMA:
COBEPIICHHBIX CYACOHBIMU HCIIOTHUTEIISIMU, COBEPIIICHHBIX B OTHOLICHUH CY-
JICOHBIX MCIIOTHUTENICH, BBISIBIICHHBIX CyICOHBIMU UCIIOIHUTCIIIMHU.

B uensx noBbleHust 3PPEKTUBHOCTH HCIIOIHUTEIBHOTO TIPOU3BOICTBA
CUHTACM IIeJICCOO0Pa3HBIM HAJCIUTh OPraHbl MPUHYIUTSIHHOTO HCIIOTHE-
HUS TOJIHOMOYHSIMU TIO BEJIEHUIO aMUHUCTPATUBHOTO MpoIlecca, a TaKkxKe
MTOJTHOMOYHSIMU OPTaHOB JIO3HAHUS 110 PUHITHIO PCIICHUIA O BO30YKICHUN
YTOJIOBHBIX JICJT, BEISIBIICHHBIX CYJCOHBIMU UCIIOTHUTEIIIMU B XOJI€ OCYIIECT-
BJICHUS UMM CBOMX TIOJHOMOYHI, W JNajbHEHIIEeMy MPOU3BOJCTBY MO HUM
MPEIBAPUTENILHOTO JO3HAHMSL.

V]IK 349.223
A.A. I'peuenkos

COBEPLUEHCTBOBAHWE HOPM TPYAOBOI'O KOLEKCA
PECINYBITUKUA BENAPYCb
O MATEPWAJIbHON OTBETCTBEHHOCTN PABOTHUKOB

B coBpeMeHHBIX yCIOBHIX 0C000€ 3HAaUCHHE NMPHOOpeTaeT 3ajada akTu-
BU3allM HAYyYHBIX HCCJ’[G}IOB&HH?I N Ha X OCHOBC ITOBBINICHUA B(b(t)eKTI/IB-
HOCTH IIPaBOBOI'O PETYIUPOBAHUA JUCHUIIIIMHBI 1 OTBETCTBECHHOCTH B C(bepe
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TpysAa. DTO B [OJIHOW Mepe KacaeTcss HeOOXOMMOCTH JaJIbHEHIIIEro HayYHO-
r0 aHaJIM3a U COBEPUICHCTBOBAHUS psijia HopM 1. 37 Tpyaosoro konekca Pe-
cnyonuku benapycs (TK), perynupyrorieid MaTepuaibHY OTBETCTBEHHOCTh
PabOTHUKOB.

Ha psit mpoOiieMHBIX 10JI0KeHN I JaHHOH IJ1aBbl HAMU 00paIlanoch BHU-
MaHue npu pabore B cocTaBe paboyeil rpyIbl O MOATOTOBKE MTpoeKTa 3a-
koHa PecryOnuku Benapych «O BHECCHUN M3MEHEHHI U JONIOHEHU# B Tpy-
noBoi kozekc Pecriyonuku benapyce» (npunst 18 urons 2019 1. kak 3akoH
Pecnyonnku benapycs Ne 219-3 «O6 n3meHeHHH 3aKOHOBY) (1ajiee — 3aKOoH
Ne 219-3). Paccmorpum nosipoOHee Te U3 HUX, KOTOPBIE KacaroTCsl yCTaHOB-
JeHHBIX cT. 400 ropsiika U yCIOBU MPUBIICUSHUS] paOOTHUKA K MaTepHalib-
HOW OTBETCTBEHHOCTH.

Tak, HE0OX0AMMO YUUTHIBATH, YTO NPUBJICYCHHUE PAOOTHUKOB K MaTepu-
QJIBHON OTBETCTBEHHOCTH HPEJICTABIAET COO0I JOCTATOUYHO CIIOXKHBIN IPO-
necc (MopsI0K), COCTOSIINN U3 psijia MOCTOSHHBIX dTarnoB (craaui). K co-
YKaJICHUI0, YKa3aHHBIE 3Tallbl CUCTeMHOTO 3akperuienus B TK He momyunim.
B pesynbrate Ha MpakTHKE HEPEIKO BO3HUKAIOT CUTYallMH «II€pPeryTaHHO-
CTI» ATAIOB M KaK CJIEJICTBUE ITOTO — OMIMOKH B paBonpuMeHenun. C yue-
TOM CKa3aHHOTO CUHTAEM LIeIeco00pa3HbIM:

JonoaHUTh cT. 400 HOBOII yacThiO | ClIEAYIOLIETO ConepKaHUs:

«ITopsiiok npuBIiedeHns: pabOTHUKOB K MaTepUalIbHOI OTBETCTBEHHOCTH
BKJIIOYAEeT B ceOsl:

1) onpenenenne ycioBuii, IPH OJJHOBPEMEHHOM HAaJIMYUH KOTOPBIX MO-
JKET MMETh MECTO NPUBJICYCHUE PAOOTHUKOB K MarepUalIbHON OTBETCTBEH-
HoctH (cT. 400 Hacrosiiero Konekca);

2) ompejeneHne pa3Mepa MaTepualbHON OTBETCTBEHHOCTH paOOTHHKA!
moJiHast uiu orpanndeHHasi (ct. 402 nacrosimiero Konekca), nHAMBUYabHAS
win KoJuiekTuBHas (OpuraaHas) (ct. 406 Hactosmiero Konekca);

3) ompeneneHue pasmepa MPUUUHEHHOTO pabOTHUKOM yiepoa (ct. 407
Hacrosiero Konekca);

4) ompejielieHUE TIOPsIIKa BO3MEIICHHUS yiepoa: 1oopoBosbHbi (cT. 401 Ha-
crosiero Kozekea) wm npunyautesbHblil (cT. 408 Hactosiero Komekca).»;

Ha3BaHUE CTATbH U3JIOKHUTH B CIIEIYIONICH pelaKIUu:

«Crarbs 400. ITopsiiok 1 ycioBHs NpHUBJIEYEHHs paOOTHUKOB K MaTepu-
QJIBHOI OTBETCTBEHHOCTH.

MarepuainbHasi OTBETCTBEHHOCTh pa0OTHHKOB BO3MO)KHA TOJIBKO TPH Ha-
JIMYUU OTIpeJeNIeHHbIX ycloBui. B coorBercTBuM € 4. 1 cT. 400 ycnoBusimu,
IIPY OJJTHOBPEMEHHOM HAJIMYMU KOTOPBIX PAOOTHHK MOKET OBITh MPHUBIICYECH
K MarepuajbHOH OTBETCTBEHHOCTH, SIBJISIFOTCSI:

yuep0, NPUYMHEHHBI HAHUMATEIIO;
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NPOTUBOIPABHOCTD JIESHHUS (JCUCTBHS MM O€371eCTBHS) pabOTHHUKA;

npsiMasi IPUYMHHAS CBSI3b MEXKLY TPOTUBOIPABHBIM JI€STHHEM PaOOTHHKA
Y HaCTYINHUBIINM yIIEpOOM;

BUHA PaOOTHHUKA B IPHYMHEHNH yILepOa.

CornacHo 4. 2 1aHHOH cTaThu PabOTHHUK 00s13aH BO3MECTHUTh HAHMMAaTe-
JIIO TOJIBKO peaIbHbIH yIepO. YIyIIeHHYO BBITOY B OTIMYHE OT I'pakiaH-
CKOTO 3aKOHOJATEJIbCTBA, KOTOPOE MpEIyCMaTpUBAaET MOJHOE BO3MEIICHUE
yobiTkOB (CT. 14 I'parknanckoro xonmekca Pecnyonuku Benapycers (I'K)), pa-
OOTHUK BO3MELIAaTh HE JNOIDKEH. VICKIIIoueHneM M3 JaHHOTO TpaBHJa SIBIIsI-
eTcsl cilydail IPUYMHEHMs yiuepOa He IpU MCIOIHEHWH TPYIOBBIX 00s3aH-
Hocrel (1. 6 ct. 404 TK).

Baxnoit HoBesioit u. 2, BHeceHHOM 3akoHoM Ne 219-3, sBisieTcs TO, 4TO
B HEH pacKpbIBaeTCs IOHATHE peasibHOro yiiepoa. K coxanenuto, nmonstue
YIIYIIEHHOW BBITOJbI 3aKOHOJIATEJb JI0 CHX HOp He chopMynupoBail. B nan-
HOW CUTyaluH (M B MHBIX CHTYAIMsX ITOJOOHOTO pojia) 1esecoodpa3Ho uc-
T10JIb30BaTh COOTBETCTBYIOIME TTOJIOXKEHHS JIPyTUX KOAEKCOB PecryOnmkn
Benapyce. Tak, ncxons U3 NOHATHS YITyIIEHHON BBITObI (chopMyarpoBaH-
Horo B 4. 1 m. 2 ct. 14 I'K) u cnokuBieicst NpakTHUKH TOJ yIyIIEHHON BbI-
TOJIOH CJIeAYET MIOHUMATh HETIOJY4YEHHbIE JI0XO0 bl HAHUMATEJIs], CBSI3aHHBIE C
yTpaToi, yXy/IIIeHHeM WM TOHM)KEHHEM [IEeHHOCTH ero MMyIlecTBa (Harpu-
Mep, YOBITKH, BBI3BAHHBIE IIPOCTOEM 00OPYJOBaHHUS B TE€UEHHE BPEMEHHU €T0
pEMOHTA).

C y4eToM CKa3aHHOI'O0 CYMTAEM I1€71€CO00Pa3HBIM JIOMOIHUTS 4. 2 cT. 400
cienyronmMu cioBamu: «Ilox ymymeHHOH BBITOI0H TOHUMAIOTCS HETIONy-
YEeHHBIE JO0XO/bl HAHMMATEJIs, CBSI3aHHbIE C yTPATOH, YXY/IIIEHHEM WU I10-
HWDKEHUEM [IEHHOCTH €ro UMYILECTBay.

OTMeTHM, YTO MO Hamiel nHuIraTuBe 3akoHoM Ne 219-3 OblTH BHECEHBI
KOPPEKTUBHI B 4. 3 cT. 400, onpeesstoniyo MoHsITHE IIPOTHBOIIPABHOTO I10-
BezieHus paboTHHKA. B HacTosmee Bpems oHa chopMyarpoBaHa Clie 1y oM
obpazom: «[IpoTuBONPaBHBIM NMPHU3HAETCS TAKOE TTOBEJCHUE (IEHCTBHE WU
OezznelicTBre) pabOTHHKA, TPU KOTOPOM OH HE MCIOJIHSET MM HEeHaJyIexKa-
MM 00pa3oM UCIIOIHSAET 003aHHOCTH, BO3JIOKEHHBIE HA HEr0 HACTOSILIUM
Kopekcom, MHBIMHU aKTaMH 3aKOHOATEIbCTBA O TPY/E, KOJUIEKTHBHBIM JIOI0-
BOPOM, UHBIMH JIOKaJIbHBIMH MTPABOBBIMU aKTaMH, TPYAOBBIM JIOTOBOPOM.

Jnst npuBiiedeHnst paOOTHUKOB K MaTepHabHOW OTBETCTBEHHOCTH He-
00X0JMMO, YTOOBI MEK/1y IPOTHBOIIPABHBIM IIOBECHUEM PaOOTHHKA M BO3-
HUKIIUM y HaHUMaTess ymepooM MMelia MECTO MpsiMasi IPUYNHHAS CBSI3b.
IIpu >TOM MoOHATHE NPSIMON MPUUYMHHOMN CBSI3M B pacCMaTpUBaeMOM CTaTbe
He packpeiBaercs. He omnpenensiercsi faHHOE MOHITHE M B APYTUX KOAEKCaX
Pecnyonuku benapyce.
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ITonaraem, 4to mpsiMasi MPUYMHHAS CBSA3b MEXIY MPOTUBOIPABHBIM I10-
BEZICHHEM Pa0OTHHUKA M BO3HUKIINM Y HAaHUMATENs yIiepooM O3HAYaeT, 9To
HEMOCPEICTBCHHOW MTPUYMHON BO3HUKIIIETO Y HAHUMATEIIS yIepoa sBUIOCh
MMEHHO MPOTHUBOIIPABHOE TOBEJCHUE Pa0OTHHKA, a HE Kakue-Iibo aApyrue
COOBITHS W JCHCTBUS.

C y4eToM CKa3aHHOTO CYHTAEM IIEIeCO00pa3HbIM JOMOIHUTSH cT. 400 HO-
BOM YacCThIO CIICAYIOIIETO copepkanus: «lIpuunHHas CBSI3b MEXTy IPOTHUBO-
MIPaBHBIM TIOBEJICHHEM PAa0OTHHWKA W BOSHUKIINM Yy HAaHUMATEIs yIIepOoM
03HAYaeT, YTO HENOCPEACTBEHHON MPUYMHOI BO3HUKILIETO Y HaHUMATeNs
ymepba sSBUIOCH MMEHHO NPOTHUBOIIPABHOE MOBEIACHHWE pabOTHMKA, a HE
KaKHe-JIN00 IPYTHe COOBITHS WIH ACUCTBUS.

Heo0xoanmbIM yci0BUEM JUTs TIPUBJICYEHUs pAOOTHUKA K MaTepHaIbHON
OTBETCTBEHHOCTH SIBIACTCS TAK)Ke HAMUNE €TO BUHBI B IPUYUHEHHUH yIIEp-
0a. [Ipu 3TOM paccMarpuBaeMasi CTaThsl HE PACKPBIBACT TIOHSATHS BUHEI U €€
(bopMbl. YKa3aHHBIC MOJIOKEHHUS OMPEACIISFOTCS, B YaCTHOCTH, B CT. 21-23 VYro-
nmoBHOTO Konekca Pecmyomuku benapycs u c1. 3.1-3.3 Konmekca PecryOnuku
Benapych 00 aAMUHHUCTPATUBHBIX IPABOHAPYILICHUSX.

ITon BMHOW MOHMMAETCs MCUXMYECKOE OTHOIIEHHE (hHM3UYECKOTO JINIa
K COBEPIICHHOMY MM IPOTHBOIIPABHOMY ACSHUIO. DOPMBI BHHBI — YMBICEI
(IpsiMO UM KOCBEHHBIN) TMO0 HEOCTOPOXKHOCTS (B BH/IE JISTKOMBICITHS T
HeOpeXHOCTH). B GonbImmMHCTBE ciTyyaeB MpUYWHEHHE paOOTHUKAMH YIIep-
0a HaHMMAaTeJI0 UMEET MECTO 10 HEOCTOPOKHOCTH (KaK 10 JIETKOMBICIIHIO,
TaK U 110 HEOPEKHOCTH).

IIpe3ymmmus HEeBUHOBHOCTH PaOOTHHKA B IPUYHNHEHHH yIiepOa HaHUMaTe-
1o ipeaycmotpena TK, mockomnbky coracHo 4. 4 ct. 400 00s13aHHOCTB J0Ka3aTh
(baxT mpuuuHEHMS yiiepOa, a Takke HATWMINE IPYTHX YCIOBHM MaTepHaIbHON
OTBETCTBEHHOCTH (B TOM YHCIIC BUHY Pa0OTHHKA) BO3JIOXKCHA Ha HAHUMATEIIA.
HckiroueHns U3 1aHHOTO MpaBUila YCTAHOBJIEHBI Y. 5 TaHHOW CTaThu JUIs pa-
OOTHHKOB, HECYIINX MTOJTHYIO MaTepHaIbHYI0 OTBETCTBEHHOCTh HA OCHOBAaHHU
KOHKpETHBIX yHKTOB (1, 2, 4 1 6) c1. 404 TK, nockoibKy 3t pabOTHHKH 00s-
3aHBI JIOKa3aTh OTCYTCTBHE CBOCH BUHBI B IPHYMHEHNH yIiepoa.

C y4eToM CKa3aHHOTO CYATAEM IIEIeCO00Pa3HBIM:

Jo1oSTHUTE CT. 400 HOBBIMM YaCTSAMH CIEIYIOLIETO COACPIKAHUS:

«BuHa COCTONT B MCHXHWYECKOM OTHOIICHHH PAaOOTHHKA K COBEPIICH-
HOMY UM TIPOTHUBOIIPABHOMY NICSHHIO U BBIpaXKaeTcs B (JOPME YMBICITIA WA
HEOCTOPOXKHOCTH.

O0s13aHHOCTD I0Ka3aTh BUHY PaOOTHHKA JICKUT HA HAHUMATEIIE.);

B 1L 1 cT. 403 cIOBO «HEOPEIKHOCTH» 3aMCHHUTH CIIOBOM «HEOCTOPOIKHO-
CTH» C yYETOM TOTO, YTO MO CMBICTY JaHHOH HOPMBI pedb B HEH MOJKHA
HOTH O IByX BUAAX HEOCTOPOKHOCTH — KaK 0 HEOPEKHOCTH, TaK U O JIETKO-
MBICTTHH.
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VK 349.227
T.P. I'puykxesuu

NPOLIEAYPHBIE NPOBE/bI
B MPAKTUKE YBONbHEHWA PABOTHUKA-COBMECTUTENSA

[IpekpareHue TpynoBoro J0roBopa ¢ paboTHUKOM, padOTAIOUINM TI0 CO-
BMecTUTeNbCTBY CT. 350 Tpynosoro konmekca Pecnyomuku benapycs (TK),
oopmisieTcsi MMCHbMEHHBIM MTPUKA30M (pacropshkeHreM) HaHumarens. Pa-
6OTHI/IK JOJI2KCH 6BITI) O3HAaKOMJICH C IIPHUKa30oM 00 YBOJIbHCHUU 11O/ ITOAIIUCE.
IIpu yBONbHCHHH COBMECTUTEIIS B Cilydae MpHeMa Ha paboTy pabOTHHKA,
JUIsl KOTOPOTO 3Ta paboTa Oy/eT sIBISThCSI OCHOBHOI, CChUIKA B ITpHKa3e (pac-
nopsbkeHun) aenaercs Ha ct. 350 TK, ¢popMynupoBka yBOJIbHEHUS TIPEICTAB-
JISIeTCSl B CIIENYIOIEeM BUJie: « YBOJICH B CBSI3U C IIPUEMOM Ha paboTty paboT-
HHKa, JUIS KOTOPOTO JIaHHAs paboTa SIBIISIeTCs OCHOBHOI». B cooTBeTcTBHI
¢ atuM cT. 350 TK mo3BosnsieT caenars BEIBOA O TOM, YTO JaTa YBOJIBHEHUS B
NpHUKa3e J0JDKHA OBITh ONpe/eieHa THEM, IPEIIIESCTBYOLIMM JTHIO IpHeMa
Ha paboTy pabOTHUKA, 111 KOTOPOTo 3Ta paboTra OyneT SIBAATHCS OCHOBHOM.

VYBosbHenue o cr. 350 TK He TpeOyer oT HaHuMMmaressi COONIONCHHUS
YCIIOBUH W MPOIERyp, TPeOyeMbIX MPHU UCIOIB30BAHUN JAPYTUX OCHOBAHHUI
YBOJIBHEHUS, B YAaCTHOCTH NPEAyNpPEeKICHUS PaOOTHHKA O MPEACTOSIIEM
yBoibHeHUH. He mpumenstorcst Hopmbl cT. 46 TK 00 yBenomnennn (moiry-
YCHHUHU TPEABAPUTEIBHOTO cornacus) nmpodeorosa, ct. 43 TK o HemomycTH-
MOCTH YBOJIbHEHHsI pabOTHHKA B MEPUOJ BPEMEHHOI HETPYHI0CIIOCOOHOCTH
b0 mpedbiBaHus ero B ormycke. Coracue pabOTHHKA, pabOTAOIIETO 0
COBMECTHTEIBCTRY, Ha yBodbHEHHE 10 cT. 350 TK takxke He Tpebyercsa. D10
JIONIOJIHUTEIEHOE OCHOBAaHHE PACIIPOCTPAHSIETCSI HE TOJIBKO Ha COBMECTUTE-
JIeid, paboTaroIInX M0 TPYJAOBOMY JIOTOBOPY, 3aKJIFOYEHHOMY Ha Heompelie-
JICHHBIH CPOK, HO M Ha COBMECTHTEIICH, paboTaIOLIUX MO0 CPOUHOMY TPYHO-
BOMY JIOTOBOpY (KOHTPAaKTy). PaOOTHUK-COBMECTHUTENL MOXKET OBITH YBOJICH
110 OCHOBaHHIO TOJIBKO B CHITY IpreMa Ha paboTy pabOTHHUKA, JUIsi KOTOPOTO
9Ta pabora OyIeT SBISATHCS OCHOBHOM, T. €. HEJOIyCTUMO YBOJbHEHHE 110
JIJAHHOMY OCHOBAHHIO OJTHOTO COBMECTHTEJIS IS TIpHeMa Ha paboTy JApyroro
COBMECTHUTEJISL.

Crarpst 350 TK craBut pabOTHHKa-COBMECTUTEISI B HECKOJIBKO JKECTKUE
pamku. OH MOXKeT ObITh YBOJICH B JII00O€ BpeMsl P JIFOOBIX 00CTOSTEIb-
CTBax W JIMIINTCS 3apaboTKa, Ha KOTOPBIN paccuuTbiBaji. C qpyroi CTOpoHbI,
COBMECTHUTENb — 3TO HE OCHOBHOM paboTHHK. HanuMarens, BCTymast B Tpy-
JIOBbIC OTHOILEHHUSI ¢ paOOTHHUKOM-COBMECTUTEIIEM, TOXKE PHCKYET, TaK Kak
TaKOW COTPYIHHUK MOXKET B JIF0OOE BpeMsl MOaTh 3asBICHUEC 00 YBOJIbHCHUH
U JJaKe, He TIOJIyYHB MOJIOKHUTENLHOM PE30IIIOIHMH, ITPOCTO OCTABUTh padoTy.
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Ha npaxTuke 3T0 BCTpedaeTcst JOCTaTOUHO 4acTo. B 3ToM cityuae yBONBHATh
paOOTHHMKA MPUXOANUTCS 3 IMPOTYI, COOMIONAs MPOLEAYPY HPHUBICUCHUS K
OUCYUNTUHAPHOU OMBEMCMEeHHOCU, O3HAKOMUTH B IISITUIHEBHBIM CPOK
U T. 1. B TO Bpemst Kak ju1st pabOTHHKA 9TO yBOJIbHEHHE HUKAKUX HETaTUBHBIX
MIPaBOBBIX MOCIEACTBUI HE HeceT. IIoCcKoNbKy 3amnuch 0 paboTe Mo CoBMe-
CTUTEIILCTBY BHOCUTCS B TPYJOBYIO KHHIKKY I10 JKEJIAHUIO PA0OTHHKA, 103TO-
My JUIS HaHMMaTelisl MpeANouTHTeNbHee paOOTHHK, Ul KOTOPOTO 3TO Me-
CTO paboTel ocHOBHOE. 1o KpaiiHell Mepe, 3aKOHO/IATeNb TaeT HAaHUMATEeII0
paBo BeIOOpa. Kak moctynure, ecim COBMECTUTENb CTAHOBUTCS OCHOBHBIM
pabotarKOoM? CaMoe IIPOCTOe pelIeHIe Py TpaHc(hopMaIA COBMECTHTEIIS
B OCHOBHOTO pabOTHHKA — ATO MPUMEHHTH MPOLENYPY YBOJIBHEHUS U JaNb-
Heliero npueMa Ha padorty. {i1st 3Toro He0oOX0JMMO: paCTOPTHYTh TPYOBOH
JIOTOBOP O paboTe MO OCHOBHOMY MECTY PaOOTBI: MO COMIAIIEHUIO CTOPOH
WU TI0 KEJTaHUI0 pabOTHHKA; PACTOPIHYTh TPYAOBO JOrOBOp O padoTe 1o
COBMECTHUTENIBCTBY: MO COINIAIICHUIO CTOPOH MIIM TI0 JKEJaHWIO pabOTHHKA;
3aKJIFOYNTH HOBBIN TPYIOBOH TOTOBOP IO MECTY OCHOBHOW PaOOTHI.

[Ipouenypa yBoiabHeHHs paOOTHHKA OOBIYHAs: OT pabOTHHKA MOTPEOdy-
eTcsl HaIucaTh 3asBJIeHUE 00 YBONBHEHHUH, @ OT HAHUMATENs — U3/1aTh COOT-
BETCTBYIOILUH MPHKa3, 03HAKOMHUTH C HUM paOOTHHKA U ITPOM3BECTH TOJIHbII
pacuet npu yBosibHeHHH. Kak npaBuiio, BOIPOCH! BOZHUKAIOT IIPU BHECEHUU
3alKCH B TPYAOBYIO KHIXKKY. DTO 3aBHCHUT OT TOTO, Oblia IEPBOHAYAIBLHO
BHECEHA 3aIUCh O MPHEME COBMECTHUTEISI MU HET.

Paccmorpum crienyromme cirydad. 3alMch B TPYIOBYIO KHHXKKY CBEJC-
HUH 0 paboTe MO COBMECTUTENBCTBY BHOCUTCSI HAHMMATENIEM T10 MECTY €TO
OCHOBHOM pabOTHI HA OCHOBAaHHMH JJOKYMEHTA, TIOITBEPKAAIOIIETr0 paboTy 110
COBMECTHUTENLCTBY (CHpaBKa 0 MecTe paboThl, CIIy OBl 1 3aHUMAEMOH 10IIK-
HOCTH B COOTBETCTBHH C II. 14 mocTaHoBieHuss MUHHUCTEPCTBA TPyAa U CO-
nuanbHOM 3ammThl Pecrryonuku benapych ot 16 ntonst 2014 . Ne 40, B pen.
19 mapra 2018 1. Ne 34 (manmee — moctanosnerne Ne 40)). Ilpu npexparieHun
TPYAOBOTO JIOTOBOpa (KOHTPAKTa) MO OCHOBAHUSIM, MPEIYCMOTPEHHBIM 4. 2
ct. 35 TK, 3a HcKIIrOUCHHEM CITy4acB pacTOp:KEHUs (TIPEKPAIICHHsT) TPYIO-
BOTO JIOTOBOpa (KOHTpaKTa) 10 WHUIIMATHBE HAaHUMATeNsl M M0 00CTOATENb-
CTBaM, HE 3aBUCSAIIUM OT BOJU CTOPOH, B TPYIOBYIO KHIKKY BHOCHUTCS 3a-
HUCH 00 YBOJIBHEHUH paOOTHHKA CO CCBUIKOW Ha IMyHKT 4. 2 cT. 35 TK (1. 37
noctanoBneHust Ne 40).

Ecnu B TpynoBoil KHIDKKE He OBIIO 3amucu 0 IpueMe Ha padoTy 1o co-
BMECTUTEIBCTBY, TO M 3aIMCh 00 yBOIBHEHNH OOBIYHO HE BHOCUTCH, a JeTa-
€TCs 3alKCh O MPHEMEe Ha OCHOBHYIO paloTy. 371eCh Ha MPAKTHKE BO3HUKAET
psia BompocoB. HyxHo 1 yBONBHSTE padoTHuKa? [IpaBuinbpHO U 3107 Ilo
CYTH, TPYJOBbIE OTHOILCHUS HUKY/Aa HE UCUE3AI0T, @ U3MEHSIOTCS TONIBKO MX
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ycioBusi. Kpome T0oro, BO MHOTHMX OpraHU3alUsX B JIOKAIBHBIX MPABOBBIX
aKTax IPeLyCMOTPEH HEIPEPBIBHBIN CTaKk paOOTHI B OpraHU3anuy, KOTOPBII
BIIMSAET Ha KaKHe-THO0O0 JIbrOThl, HATPUMEpP Ha TIOCTAHOBKY Ha yUeT HYyXKAato-
LIMXCS B YIYUIICHUH SKWIUIHBIX YCIOBHH, IIPEJOCTaBICHUE TPYIOBOTO OT-
ITycKa 3a MepBhIi pabounii rox u T. A. [lomydaercs Tak, 9To, YBOIBHIA paboT-
HMKa, HAaHUMaTellb HapyIlaeT ero CoLaIbHO-TPYI0BbIE NpaBa. Tpynosoe 3a-
KOHOZIATEIbCTBO HE COJCPXKUT MIPABOBOW perslaMEHTAIINH OJIOXKEHUH O TOM,
KaK BHEIIHHH COBMECTUTEb MOXKET CTaTh OCHOBHBIM PAOOTHUKOM. 3HAYMT,
3aKJIIOYEHUE JIOTIOJHUTEIBHOTO comiamieHus: 0e3 Mpouenypbl YBOJIBHEHHUS
BITOJTHE TIPHEMIIEMO.

BruManus 3acTy’KMBaeT BONPOC YBOIbHEHHS paOOTHHUKA-COBMECTHUTEI,
KOIJla OH IPUHAT Ha pyKoBOAsLlyto fomkHOcTh. C 1 suBapsa 2015 r. Bery-
mun B ety Jexper Ilpesunenta Pecrryomuku benapycs ot 15 mexabps 2014 1.
Ne 5 «O06 ycunenun tpeGOBaHMN K PYKOBOJSIIMM KajJpam M PabOOTHHKAM
opranmzanuii» (nanee — Jlekper Ne 5), KOTOpBIi BBEN psijJ OTpaHUYECHUH 110
Ha3HAYEHHIO Ha PYKOBOZSIINE NOJDKHOCTH. He ommyckaercst Ha3HaueHUeE Ha
JIOJDKHOCTH, BKJIFOUCHHBIE B KaJipOBbIe peecTpsl [1aBsl rocynapctsa Peciy-
omuku bemapycs, CoBera MunanctpoB Pecriyomiku bemapycs, o6mucmonko-
MOB 1 MHHCKOTO TOPHUCIIOIKOMA, PAHCIIOIKOMOB, TOPUCIIONIKOMOB (TOPOIOB
00JIaCTHOTO TOJUUHEHHsI), MECTHBIX aAMUHHMCTPAlMi palilOHOB B TOpoJax,
JIIL, YBOJICHHBIX 110 AUCKPEANTHPYIOIINM OOCTOSITEIECTBAM, B TEUEHHE IS TH
JIET MOCJIe YBOJIBbHEHHs, €CIIM MHOE He ycTaHoBleHO [Ipesunentom Pecmy-
6nmkn benapycs. CornacHo 1. 9 Jlekpera Ne 5 Ha3Ha4YeHHUE JIMI, YBOJICHHBIX
10 AUCKPEAUTHPYIOIIMM OOCTOSTENbCTBAM, Ha PYyKOBOJSIIHIE JTOKHOCTH B
OpraHM3aly TOCYIapCTBEHHON M 4acTHOM (hOpM COOCTBEHHOCTH B T€UEHUE
IISITH JIET TIOCJIE TAKOTO YBOJIFHEHUS OCYIIECTBIISICTCS TOJIBKO IPH YCIOBUU
COINIACOBAHUS TOTO HA3HAYEHUsI C Mpesice/iaTesieM PaiOHHOTO, FOPOICKOTO
(ropoza 0671aCTHOTO MOJYUHEHHST) HCITOJIKOMA, IIIaBOH aMUHHUCTPALUN pai-
oHa I. MuHCKa (Toposia 00JIaCTHOTO MOJYNHEHHNS), Ha TEPPUTOPHH KOTOPOTO
pacIonoKeHa JaHHasi OpraHu3anus Jubo ee CTPYKTYPHOE HOApa3eleHue.
[TockonbKy paOOTHHKH MOTYT MPUHUMATHCSI HA PYKOBOASIINE JOJDKHOCTH 1
110 COBMECTHTEINILCTBY, TO B PaMKaX 3aKOHOJATENbCTBA COOMOCTH HCTIONHE-
HUE JaHHOI HOPMbI HAHUMATEJIEM SIBJISIETCS ITPAKTHYECKH HEBO3MOXKHBIM.

Bo-nepsbvix, npu TPynO0yCTPOWCTBE COBMECTHUTEISI HAHNMATEIh HE BIPaBe
TpeOOBaTh MPEIOCTABICHHUS TPYAOBOM KHMKKH, B KOTOPOH B COOTBETCTBUU
¢ 1. 36 MHCTpyKIIMK O TOpSAKE BEACHHS TPYHAOBBIX KHHMKEK OTPayKaroTCs
OCHOBAHHS TPEKPALICHUs (PACTOPIKEHHSI) TPYIOBBIX JOTOBOPOB (KOHTpAaK-
TOB). DTO O3HAYaeT, YTO MPU MpUEMe BHEIIHET0 COBMECTUTENS Ha PYKOBO-
JUIITYIO TOJDKHOCTh HAHMMATeIb HE MOXKET 3HaTh, IMEJI0 MECTO YBOJIbHEHHE
110 AUCKPEANTHPYIOIUM OOCTOSITEIbCTBAM B TEUCHUE IIATH HPEIIECTBYIO-
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X JeT. Bo-6mopulx, HAHUMATellb UMEET MPaBO PACTOPTHYTH TPYAOBOH J10-
TOBOP, B TOM YHCIIE€ U C COBMECTUTENIEM, IO UCTEUCHUSI CPOKA €ro AeHCTBUs
[0 OCHOBAHHSM, MMPHU3HABAEMBIM JTUCKPEIUTUPYIOIIUMHU OOCTOSATECILCTBAMU
YBOJIbHEHUS B COOTBETCTBUU ¢ M. 6 [lekpera Ne 5. B cBsizu ¢ atum B TK HeT
YETKO MPOMHUCAHHBIX MPAaBONPUMEHUTENbHBIX MPOLEAYP Mepexo/ia BHEIIHE-
IO COBMECTHTEJISI HA OCHOBHOE MECTO pabOTHI K TOMY JKE HAHHMMATEITIO.

VK 349.225.65
M.B. Kapnviues

CYOEBHbIE LUTPA®bI
KAK MEPA IOPUINYECKOW OTBETCTBEHHOCTU

Poccuiickoe mpoleccyaabHOE 3aKOHOAATENbCTBO, PEIIAMEHTUPYIOLICEe
CYZIOTIPOM3BOJICTBO T10 I'PAKJaHCKUM M aAMUHUCTPATUBHBIM JIe/IaM, B HACTO-
slIee BpeMsl MPEICTaBICHO TpeMsl KOAN(HUIIMPOBAHHBIMU 3aKOHaMU — [ pax-
JaHckuM TnpoueccyanbHeiM kofaekcoM (I'TIK P®) u Konexcom aaMuHHCTpa-
tuBHOro cynomnpousBosactea (KAC P®), pacipocTpaHsiomuMu AeHCTBIE Ha
Cyabl OOIIeH IOPUCTUKINU, 1 ApOUTPaKHBIM MPOLECCYaTbHBIM KOAEKCOM
(AIIK P®), perynupyromM nporecc B apOUTPaXKHbIX Cy/iax.

Bce Tpu yka3aHHBIX HOPMAaTHBHBIX IPAaBOBBIX AKTa COAEPAKAT MOJOXKE-
HUS, YCTaHABIMBAIOILINE OTBETCTBEHHOCTb IPa)JaH M IOPUANYECKHUX JIHI]
3a HEeHa/UIeXkalllee MCHOJHEHHE MPOIecCyallbHBIX 00s3aHHOCTEH B (hopme
mrpada.

AIIK P® u I'TIK P® B cBoell CTpyKType COAEpKAT OTACIbHBIE ITIaBbI
«Cynebnsre mrpads» (11 u 8 coorBercrBenno), KAC PD copepxut HOpMbI
0 cyneOHbIX mTpadax B cT. 122 u 123 B pamkax 1. 11 «Mepsl nmporieccyab-
HOTO MPUHYKJICHUS.

Hecmotpst Ha TpaUIIMOHHBIN XapakTep MHCTUTYTA Cy/eOHBIX MTpadoB
Kak Mepbl OTBETCTBEHHOCTH K JIMIAaM, HE MCIOJIHSIOIMM IPOLECCyaTbHbIC
0053aHHOCTH ¥ TPEOOBaHUS Cy/a, CYIIECTBYET PS/I IMPOOIIEM TEOPETHIECKOTO
1 TIPAaKTUYECKOTO XapaKTepa, He Pa3peIlCHHBIX JJO HACTOSAIIETO BPEMEHH.

Bonpoc o mpaBoBoif mpuposae cyaeOHBIX mTpadoB SBISETCS OXHOW W3
Takux MpobaeM. TpaguinoHHO B paMKax KIacCU(PUKAILIMN FOPHITIECKOH OT-
BETCTBEHHOCTH BBIACISIOT YTOJIOBHYIO, aIMUHUCTPATHBHO-IIPABOBYIO, IPaXK-
JAHCKO-IIPAaBOBYIO, TUCIUILIMHAPHYIO 1 MaTEPHATIbHYIO OTBETCTBEHHOCTb.

OnHako Hapsiy ¢ HOpMaMH yroJIOBHOTO, IPaKIaHCKOTO, TPYAOBOIO 3a-
KOHOJIATENIbCTBA U 3aKOHOIATEIHCTBA 00 aAMUHUCTPATUBHBIX MTPABOHAPYIIIE-
HUSIX, CAHKLIMHU 32 HEIPAaBOMEPHOE MOBEJCHUE YCTAaHABIMBAIOTCA M WHBIMU
HOPMAaTHBHBIMH TIPABOBBIMHM aKTaMH, B YaCTHOCTH, HaloroBsIM KOmeKCOM,
IpoIecCyaIbHBIMU KOJIeKcaMu. B cBA3M € uyeM CymIecTByeT AOCTaTOYHO
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pacIpocTpaHeHHOe MHEHHE 00 WHBIX BHJAaX OTBETCTBEHHOCTH — HAJIOTO-
BOI1, rpa’kAaHCKO-TIpoLieccyanbHoi U T. m. Ilpu 3ToM cam XapakTep CaHK-
LU B paMKax JaHHBIX BUJIOB OTBETCTBEHHOCTH MAaKCHMAJbHO MPHOJIMKEH
K aJ]MUHHCTPATHBHO-TIPABOBOI OTBETCTBEHHOCTH (HOCUT IITPa(HOM Xapak-
Tep, B3BICKMBACTCS B J0XOJ TocynapcTsa). OO MX caMOCTOSITEIIEHOCTH MOX-
HO TOBOPHTH B CBSI3U C OCOOCHHOCTSIMH IPOLIETyPbI IPUBIICYCHHUS] BHHOBHBIX
JIMI K OTBETCTBEHHOCTH.

Bropoii Bompoc — pasrpanndeHue cyaeOHBIX ITpadoB KaK MEpHI OT-
BETCTBEHHOCTH, YCTAHOBJICHHOW TPOLECCyaIbHBIMU KOAEKCAMH, H MEp OT-
BETCTBEHHOCTH, IpenycMoTpeHHbIX Kogexcom Poccuiickoit denepanmu 06
aIMAHUCTPATUBHBIX npaBoHapymmeHusx (KoAlIl P®), B wactHOCTH, CT. 17.3
KoAIl P® «HeucnonueHne pacropsHKeHUS CYIbH WIIH CyIeOHOTO TIPUCTaBa
10 00ECIICYEHNIO YCTAHOBJICHHOTO TIOPSAKA IESTETBHOCTH CYIIOBY.

DaKTHUECKH HAIWYNE ABYX KOHKYPHPYIOIINX HOPM, yCTaHABINBAIOLINX
OTBETCTBEHHOCTbH 32 HAPYIICHUE MOPSI/IKA B Cy[IcOHOM 3aceJaHNH, TIOBJICKIIO
HEOOXOIMMOCTh pa3bsACHEHUH co cTopoHb! [Ineryma Bepxosaoro Cyna PO.
B 1. 2 nocranosnenus [1nenyma Bepxosrnoro Cyna P® ot 13 utons 2017 1.
Ne 21 «O mpuMeHeHHH CyaaMu Mep MPOLECCYalbHOTO MPUHYKACHUS MPH
PAaCCMOTPEHNHU AAMHUHUCTPATUBHBIX ACT» HAaHO pPa3dbsACHECHUE, YTO JIMIA, B
TOM YHCIIe TpaXkJaHe, MPUCYTCTBYIOIIUE B 3alie Cy/IeOHOro 3acejanusl, HO He
ABJIAOMIMECS JIMITaMU, Y4aCTBYIOIIMMU B J1€JI€, HC UCIIOJHAIOIIHNEC CBA3aHHOC
C PACCMOTPEHHUEM U pa3pelIeHueM KOHKPETHOTO aMHUHHUCTPATUBHOTO JIeNa,
3aKOHHOE PACHOpPsDKEHHME CyAbU O MPEeKpalleHUH IeHCTBUM, HAapyIIAIOLIIX
YCTAaHOBJICHHBIE B Cy/i€ TPABUIA, HE TOJUIEXKAT MPUBJICUCHUIO K aIMUHUCTpa-
TUBHOM OTBETCTBEHHOCTH Ha ocHOBaHUU 4. 1 cT. 17.3 KoAlIl P®, nockoiib-
Ky OTBETCTBEHHOCTH 3a COBEpIICHHE COOTBETCTBYIOUIMX ICHCTBHH (0e3-
JICWCTBHSI) YCTaHOBJIEHaA crieraibHbiMi HopMamu 1. 11 KAC P®. /lannoe
pa3bsCHEHHE MOXKET ObITh KOPPECTIOHIMPOBAHO U HA HAPYLINTEIIeH TTopsiiKa
B Cy/1leOHOM 3aceaHuy MPUMEHNTEIBHO K TPAXKIAHCKOMY U apOUTpaKHOMY
TIporeccy.

Tpertuii Bompoc — cdepa IEHCTBHMA, 32 KOTOPHIE BUHOBHBIC JIUI]A MOTYT
OBITH TTO/IBEPTHYTHI CyAeOHBIM mTpadam. CaM 1o cede Kpyr OCHOBAHUH IS
TIPUBJICUCHNS] K OTBETCTBEHHOCTH B (hopMe cyaedHoro mrpada geTko ouep-
YEH 3aKOHOM, M CyJIbl MOTYT MX Ha3HAuyaTh JHIIb B TEX CIIydasx, KOIAa 3TO
MIPEyCMOTPEHO COOTBETCTBYIOIIMMH HOPMAaMHM IPOLECCYaTbHBIX KOJEKCOB
(manpumep, B AIIK PD — ct. 55, 66, 96, 154, 156, 157, 194, 200, 205, 210,
215,222.8,225.4,225.6,331, 333.2).

Bwmecre ¢ TeM B apOUTpaskHON MMPAKTHKE OTCYTCTBYET OTHO3HAYHBIN IO~
XOJ1 0 MpuMeHeHUH mTpada B cooTBeTCTBUU C 4. 4 cT. 156 ATIK PO.

B cooTBeTcTBHM ¢ TaHHON HOPMOH B Cllydae, €CiiM B cynaeOHOe 3acena-
HUC HE ABUIIMCH JIWIIA, YYAaCTBYIOUIME B ICJIC, 4 UX SIBKa B COOTBETCTBUMU C
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AIIK P® 6buta mpu3HaHa 00s3aTEIBHON apOUTPAKHBIM CYZIOM, CY/I MOXKET
HAJIOKHUTh Ha YKA3aHHBIX JIMI CYJeOHBIH mTpad B MOpsAKE U B pa3Mepax,
KOTOpBbIe npenycMoTpens! B 1. 11 ATIK PO.

Cama 1o cebe 1aHHasi HOpMa He BBI3bIBACT HAPEKAaHHUH, HO BOSHUKAET Ta-
KOH BOIIPOC — @ B KaKHMX CIydyasix apOMTPaXKHBIH Cy/l MOXKET 00s13aTh SIBKOH
nutl, ydactByromux B aene? AIIK P® npsaMo npemycMaTpuBaeT Takyro BO3-
MOKHOCTB T10 OTICIBHBIM KaTeropusiM Jien (IS IpeJcTaBUTeNeH aqMuHu-
CTPaTUBHOTO OpraHa M 3asBUTENICH — MO 1esiaM 00 OCHapuBaHWU PEIICHUI
aJIMUHNCTPATUBHBIX OPTaHOB, U IPEACTaBUTENCH aJMUHHCTPATHBHOTO
OpraHa ¥ JINI, B OTHOUIEHUH KOTOPBIX COCTABIICH MPOTOKOJ 00 aJMUHHCTpa-
THUBHOM ITPaBOHAPYLIEHUH, — T10 JIeJIaM 00 aJMUHUCTPATHBHBIX NTPABOHAPY-
LICHUSIX, 1 HEKOTOPBIX JP.).

Ho HeT ogHO3HAYHOTO OTBETA Ha BOIIPOC, MOXKET JIM CyJ 1O JeJlaM Hc-
KOBOTO TIPOW3BOJICTBA 0053aTh CTOPOH SBKOMH, puMeHHB 4. 5 cT. 3 AIIK PD
(ananorus 3akoHa), XOTs 3TO psiMo He TipeaycmoTpeHo AITK P®. Kaxk crnen-
CTBHE, BCTAET BOIIPOC U O IPABOMEPHOCTH IPUMEHEHUS ITpada K IUam, He
HCIIOTHUBLINM TPeOOBaHUE Cy/ia O sIBKE 110 JieJIaM MCKOBOTO IPOU3BOICTBA.

HecMmotpst Ha maHOMEpPHO BeAyIIMIiCS Tpolecc YHU(UKAIMH TpoIec-
CyaJIbHOTO 3aKOHO/aTenbCcTBa PD, psii HOpMATUBHBIX MOJIOKEHHUI OcTaeTcs
OTJIMYAIOLIMMCS, B TOM YUCIIE U HOPMBI O Cy/IeOHBIX mTpadax.

Tax, onpezeneHne apOUTPaKHOTO Cylia O HaJIOKEHHHU CyleOHoro mrpada
MOXKET OBbITh 00’KAJIOBAHO B JICCATUAHEBHBII CPOK CO JIHS MOJIYUYEHHS JIUIIOM,
Ha KOTOpO€ HAJIOKEeH cyneOHbI mrpad, xomuu onpexaenenus (4. 6 cr. 120
ATIK P®) myrem nofauu anesuisiiMOHHOM jkasio0bl, TOT/ia Kak Ha orpejierne-
HHUE O HAJIOKEHHHM CyieOHOro mrpada B paMKax aJMUHHCTPATHBHOIO CYy/I0-
IIPON3BOJICTBA MOKET OBITH [0/IaHA YaCTHAsI JKaJl00a B TEUEHUE MECSILA CO JHS
TIOTyYEHHs KOTIUH IaHHoro onpeneneHus (4. 3 ct. 123 KAC PO).

I'TIK P® Boobmie He mpeaycMarpuBaeT BO3MOXKHOCTH O0XKaJOBaHMS
olpeziesieHust 0 HaJloKeHHH cynedHoro mrpada. Oxnaxo 4. 1 cr. 106 I'TIK
P® nomyckaer BO3MOXXHOCTB JIMIIA, HA KOTOPOE HAJIOKEH MTpad, B TeUCHHE
JICCATH JTHEH €O JIHS ITOJy9IEHUs] KOIIMU COOTBETCTBYIOILIETO OIpPEICICHHS,
00paTuThes B Cyal, HAIOXKUBIIMI mTpad, ¢ 3asiBICHUEM O CIIOKEHUH WIN 00
YMEHBIICHNH Tpada. ITo 3asBICHIE pacCCMaTPUBACTCS B CyI€OHOM 3aceria-
HUHM B TeUCHHUE NecaT aueil. JInmo, Ha koropoe HanoxeH mrpad, u3Bemaer-
Cs1 0 BpEMEHH 1 MECTe Cy/1eOHOT0 3aceaHus, OJHAKO €r0 HEesBKa HE SIBISIETCS
MIPEMSITCTBHEM K PACCMOTPEHHUIO 3asIBIICHUSL.

Omnpenenenne cyna 00 OTKa3ze CIOKUTH CyIeOHBIA mTpad WM yMeHb-
IIATH €r0 MOXET OBITh 00KaJI0OBAaHO ITyTEM ITOIadl YACTHOM KaymoOsl (4. 2
ct. 106 I'TIK P®D).

Ilonaraem, paznudue B TEPMUHOJIOTHH, TTOPSIIKE 00KAIOBAHHS HUYEM HE
00yCIIOBJIEHHBIM M HE ONIPABAAHHBIM.
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VK 347.4:004.9
B.IO. Kapnuviues

CMAPT-KOHTPAKT KAK CPE[ICTBO NPOTMBOAEWACTBUA
ONNOPTYHUCTUYECKOMY MOBEAEHWUIO U 3NTOYNOTPEBJIEHUIO NMPABOM

WHcTuTynMoOHAIbHAS SKOHOMHYECKAs TEOPHS PaCCMaTPUBACT KOHMPAKM
(moroBop) Kak COBOKYNHOCTb MPABWJI, PETYIMPYIOUINX B3aMMOOTHOIICHUS
MEXTy S9KOHOMHUYECKUMH areHTaMH IIOCPEICTBOM OIpe/ieIeHUsT 0OMEHUBae-
MBIX TIPaB U B3ATHIX 0053aTENbCTB U ONMPENENCHUS MEXaHH3Ma UX colmoae-
HUs. B 1ienoM skoHOMHUEcKas Teopusi KOHTPAKTOB TECHO CBA3aHA C ITPABOM.

C rpax1aHCKO-TIPABOBOM TOUKHU 3PCHUS KOHMPAKM SIBIACTCSI CHHOHIMOM
JIOTOBOpA, T. €. CONIAILICHNUS IBYX MJIH O0Jiee JIUIl 00 yCTaHOBICHUH, H3MEHE-
HUH WU IPEKpaleHUN TPaXTaHCKUX MpaB U obg3aHHOCTel (CcT. 420 I'paxk-
naHckoro konekca Poccuiickoit @eneparuu (I'K PD)). I'pasknanckoe 3akoHo-
JIaTeIbCTBO yCTAHABIMBACT MIPABUIIA BEICHUS IOTOBOPHOM EATEIBHOCTH!

JIOTOBOP TOJUISKHUT 00s13aTesibHOMY UcTioiHeHuto (ctT. 425 'K PD);

OJTHOCTOPOHHEE M3MEHEHHE eT0 YCIOBUH OIyCKaeTCs TONBKO B ONpesie-
JIGHHBIX CJIyYasix W JIUMIb 1Mo permenuro cyaa (ct. 450 'K PD);

HapyLIeHUE MPUHSATHIX IO JOTOBOPY 00S3aTEIBCTB BICUET O00SA3aHHOCTD
BO3MECTUTh MPHYUHEHHBIC 3TUM YOBITKH (CT. 15, 393 'K PD).

OTH mpaBuiIa XOPOIIO KOPPECIOHIUPYIOT MOHATHIO NOIHO20 (Kadccuye-
CK020, CO8epUIeHH020) KOHMPAKma, Moj KOTOPbIM ITOHUMAaeTCs KOHTPAKT,
OCHOBaHHBIH Ha 3aKOHOJATENILCTBE, YETKO (DUKCUPYIOLIMH YCIIOBHS CIEITKU
U TIPEATNONIararoMi CaHKINK 3a MX HapyuleHne. Kiaccuuecknit KOHTPakKT
TPEATONIaraeT, YTO OTHOILICHNS CTOPOH YETKO ONPEIEICHBI (OIpeaeIeHbI BCe
3HAUMMBbIC YCIOBUS cliesikh). [Ipu 3TOM OTCYTCTBYIOT Kakhe-JIMOO YCTHbIC
JIOTOBOPEHHOCTH CTOPOH.

[ToBeneHyeckol MpearnoChUIKON MOJHOIO KOHTPAKTa SIBISIETCS Heorpa-
HUYCHHAsT PALlMOHATIBHOCTh SKOHOMHYECKHUX areHTOB (JIefiCTBHE MX ONTH-
MaJIbHBIM JIJIS1 IOCTHYKCHUS HAWTYUIIIEero OXKHUIAEMOTO Pe3ysibTaTa 00pa3om).
WHave roBopsi, MOJHBIA KOHTPAKT MPEJCTABISET COOO0M MOJIENb HaealbHON
JIOTOBOPHOH JESTEIHHOCTH, B KOTOPOH JOMHUHHUPYIOT THIIOBBIC TOTOBOPHBIE
OTHOILEHHS ¥ (POPMAJIbHBIE FOPHIMYECKHE HOPMBI.

Kpome panmoHaiabHOTO TMOBEIEHHS KOHTPArcHTOB JOTOBOPA IOJTHOTA
KOHTpakTanuu (ONMCaHMsl B3aUMHBIX YCIJIOBHUI, NIpaB M 00s3aHHOCTEH CTO-
POH B BO3MOXKHBIX CHUTYalUsIX) 3aBHCUT OT BO3MOXHOCTHU 3a()UKCHPOBATH B
KOHTPAKTE BCE MOCEACTBHS 3aKIII0UaeMOH CIICNIKH, BEPOATHBIC Pa3HOITIACHS
U KOH(JTUKTBI HHTEPECOB U MOXKET CYIIECTBEHHO BAPbUPOBATHCS.

B peanbHBIX 3KOHOMHYECKHX OTHOIICHUAX KIJIACCHYECKHE KOHTPAKTHI
JIOCTATOYHO PEIKH, MOCKONbKY KOHTPAreHTHl CTAJIKUBAIOTCS C HETIOJIHOTON
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KOHTPAKTALUH — CYLIECTBYIOIEH HEBOZMOXKHOCTBIO MPEABH/ECTH BCE BhIIIE-
yKa3aHHbBIE 00CTOSATEIBCTBA 3aKITI0YaeMOi caenku. B pesynsrare o0s3aTems-
CTBa CTOPOH ONHCHIBAIOTCS B KOHTPAKTe (hOpMaIIbHO, HE TTOTHOCTHIO.

HernonHoTa KOHTpaKTalMy MPUBOIUT K TOHATHSIM HEOKJIACCHYECKOTO U
MMIUTAITUTHOTO KOHTpaKTa. Heoknaccuyeckuil (HenonHulil) KOHmpaxkm — KOH-
TPAKT B YCIOBHSAX HEONPEICICHHOCTH, KOT/la HEBO3MOXKHO (hOpPMaIIM30BaTh
BCE YCJIOBHS M ITPE/IBUICTH BCE MOCICACTBYS 3aKIII04aeMoil cienku. Mvniu-
YUMHBLU (OMHOWEHYECKULL) KOHMPAKM Ul CaMONo00eplcusarouuecst co-
enauwenus (self-enforcing agreements) — IOJATOCPOYHBIA B3aUMOBBITOIHBIH
KOHTPAKT, B KOTOPOM He(hopMalbHBIE YCIOBUS MpeodragaroT Ha popMaib-
HbIMA. ETO BBITIONTHEHUE TapaHTUPYETCS B3aUMHOW 3aWHTEPECOBAHHOCTHIO
KOHTPareHTOB.

B sToM cimyuyae ¢ mpaBOBOI TOYKH 3PCHHS CTOPOHBI MOTYT IIPEIyCMO-
TPETh B HEIOJHOM JIOTOBOPE KPOME MEPEUHCICHHBIX P/l MHBIX MPABOBBIX
CpelCcTB 00eCIeueHHs €0 UCIIOJIHEHUS: YCIIOBUE O HEYCTOWKE, IOPYYHTEIb-
CTBO, TapaHThio. COMyTCTBYIOIINN OTOBOPY MEXaHW3M HMYIIECTBEHHON
OTBETCTBEHHOCTH JOTIOJIHSETCS IPABOM PACTOPTHYTh JJOTOBOP TIPH €ro Cy-
IIECTBEHHOM HapyIIeHn! KOoHTpareHToM (cT. 450 I'K PD).

HenonHOTa KOHTpaKTa M OTrpaHUYCHHAS PATHOHAIBHOCTD areHTOB TAKIKE
MPEINOCHUIKU IS 310ynompedaenus npasom, noa kotopsim cT. 10 'K PO
TTOHUMAET OCYIIECTBICHHE TPaKTAaHCKUX MPaB MCKIIOYUTEIHHO C HaMmepe-
HUEM IPUYUHUTH BPEZ JPYroMy JIMILY, IeHCTBHS B 00X0/ 3aKOHA C IIPOTHBO-
NPaBHOI! 1IEJIbI0, @ TAKIKE MHOE 3aBEJOMO HEJ0OPOCOBECTHOE OCYIIECTBIIC-
HHUE TPaXXTaHCKUX TIPaB.

Kak ormeuaror uccieioBareny, jerajibHablie popmynuposku ct. 10 'K PO
MIPEACTABISAIOTCS HEYAAYHBIMH, ITOCKOJIBKY HE MO3BOJISIOT ONPEACTHTH KOH-
KpETHBIC TPU3HAKH 3T0YIOTPEONICHHS TPasKJaHCKUM TTpaBoM. He yTOuHSIOT-
Csl M HE Pa3bsICHSIOTCS XapaKTepHbIC YePThI 3JI0YHNOTpeOICHHs TIPAaBOM U B
aKTax CyaeOHOTO TOIIKOBAaHUSI.

Bornee mpeameTHO BOMPOCH! 370yHOTpeOIICHHsT TPaBOM pa3paboTaHbl B
9KOHOMUYECKOH TEOPUH, TEOPETUKU KOTOPOIl yTBEPXKIAIOT, YTO JUIsl y4acT-
HUKOB JIOTOBOPHBIX OTHOIICHHUH XapaKTePHO ONMIOPTYHUCTHUYESCKOE MOBEIC-
HUE, BBIPAXKAIOIIEecs, B YaCTHOCTH B HETOJHOM MJIM MCKa)KeHHOH Tepe/ade
nHPOPMALNU C TIPEIYyMBIIUICHHBIM HaMEPCHHEM BBECTH B 3a0IyXJIeHHE,
00MaHyTh, 3aITyTaTh MU IIOMEIIATh, a TAKKE WHBIC ()OPMEI JIXKH, BOPOBCTBA
U HEYEeCTHOro noBefeHNud. ONMopTYHU3M IpeACTaBIgeT cCo00i CUTyaluio, B
KOTOpPOH «OTHA CTOpPOHA MPHUHUMAET PEIICHHE HOOUTHCS TOCTIKECHHUS COO-
CTBEHHBIX HHTEPECOB 3a CUET JAPYTHUX).

ONnopTyHUCTUYECKOE ITOBEACHHE MOXKET CYyIIECTBOBAaTh B IPEAKOH-
TPaKTHBINA ¥ IOCTICKOHTPAKTHBIN IEPUOMBI, @ TAK)KE UIMETh MHOXKECTBO (hopM
U IPOSIBJICHUM.
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OOs3aresibCTBa CTOPOH ONKCBHIBAIOTCS B KOHTpakTe (opMalibHO, HE
MOJTHOCTBIO, YTO CO3A€T YCIOBUS JUIsl ONMOPTYHHUCTUYECKOTO MOBEACHUS
KOHTPAreHTOB 110 OTHOUIEHUIO JAPYT K Apyry. Kpome Toro, KOHTpareHTsl mno-
MBITAIOTCS. MUHUMM3UPOBATh CBOU 3aTPAThl B IOCTKOHTPAKTHBIN NEpUo/I, Ha-
rpumep, npeHedpedb HeHaOII0aeMbIMU ACIIEKTaMU CBOMX OOSI3aHHOCTEH 1
CKOHLIEHTPHPOBATh YCHJIMS Ha TOYHOM BBITIOIHEHUH N3MEPSIEMBIX (MIIH BO3-
HarpaxJaeMbIX) IapaMeTPOB KOHTPAKTa.

IIpakTudyeckn Bcerjga CyIIECTBYET TaKKe OrpaHMYEHHOCTb BO3MOXHO-
CTe} MOCTKOHTPAKTHOIO MOHUTOPHHIA, BBI3BAHHAS 3aTPATHOCTHIO 3TOM Mpo-
LEeAYPHL.

BerlensnoxkeHHOE OMpEeseT aKTyalbHOCTh COKPAIIEHUS H3JCPKEK
OMNIOPTYHUCTUYECKOTO MOBEJCHUS BCEX areHTOB JOTOBOPHBIX OTHOLICHMH.
Jlnst penieHust 3Toi 3a/1auM COBPEMEHHBIE TEOPHs M MPaKTHKa BbIpaboTanu
pa3iIMyHbIe MOAXOABI K MPOTHUBOAEHCTBHUIO ONMOPTYHUCTUYECKOTO MOBE/E-
HUSI KOHTPAreHToB. B uacTHOCTH, Ha MPEKOHTPAKTHOM CTaJKU MOXHO MaK-
CHUMAJIBHO TTOPOOHO MPOIMCHIBATH YCJIOBHUS JIOTOBOPA, CTPEMSICh peain30-
BaTh MOJIHBIN KOHTPaKT. Ha MOCTKOHTPAKTHON cTaauu sl IPOTUBOJACHCTBUSA
OMNIOPTYHU3MY KOHTPAreHTOB JAOCTaTOYHO YAcTO aKIEHT JAeJaeTcs Ha KOH-
TpoOJIe U U3MEPEHUH pe3yabTaroB padoTel. OHAKO B JIIOOOM cilydae Mephbl
MIPOTUBOEHCTBUS CHUXKAIOT, HO HE UCKIIIOYAIOT OMINOPTYHUCTHUECKOTO I0-
Be/IeHHsI KOHTpareHToB. [Ipu aToM J100pocoBecTHasi CTOpOHA HECET 3HA4YM-
TEJIbHBIE U3/IEPIKKH.

OnmHUM U3 BO3MOXKHBIX MyTEeH HPEONOJICHUSI TPYAHOCTEH OOpHOBI ¢ orl-
MOPTYHUCTUYECKUM TOBEJICHUEM (3JI0YHOTPEOIICHHEM MPAaBOM) MOXET OKa-
3aThCsl MPUMEHEHNE B KOHTPAKTHBIX OTHOIICHHUSX HOBOM MH(OPMAIIMOHHON
TEXHOJIOTHH, M3BECTHOH I10J]] Ha3BaHMEM CMapT-KOHTpakT (smart-contract,
S-koHTpakT). OTMETHM, YTO B CIELUAIBHOW JHUTEparype MpeiaraeTcs
0O0JIBILIOE KOJMUYECTBO OIPEEICHUH S-KOHTpakTa. MBI paccMaTpuBaeM 3TO
MOHATHUE KAK IBYEIUHOE.

C TeXHUUECKOM TOUYKH 3PEHHsI S-KOHTPAKT — KOMIIBIOTEPHBII KOJI, XpaHs-
LUIACS B CIICIHAJIBHO OPraHU30BaHHOM peecTpe MaHHbIX (Onmokueiine, BY).

C paBoBOM TOUKU 3pEHUS CMAPM-KOHMPAKNM — JOTOBOP B AJIEKTPOHHOU
(dopme, HCHIOIHEHNE TIpaB M 00S3aTENILCTB, MO0 KOTOPOMY OCYIIECTBIISIETCS
ITyTEeM COBEPLICHUSI B aBTOMAaTHYECKOM IOPsIKe IH(POBBIX TpaH3aKIHMH B
pacripeielieHHOM peecTpe HU(POBBIX TPaH3aKIUI B CTPOTO OINpEICICHHOM
TaKHUM JJOTOBOPOM IOCJIEA0BATEIbHOCTH U TIPU HACTYINICHUH OMPEAEICHHBIX
UM 0OCTOSITEINIBCTB.

Orta nmo3uLUs MO3BOJISET MPEAJIOKUTH CBOIO HHTEPHPETALUIO: S-10ro-
BOPOM MOJKET MIMEHOBAThCSI CIICIMAIM3UPOBAHHOE IIPOTrpaMMHOE oOecTiedeHre
(mporpamma OBM B 3nauenuu ct. 1261 I'K PO, T10), conepxariiee 7eMeHTbI

175



HCKYCCTBEHHOTO MHTEIUIEKTa (CMapT) W IpeIHa3HaYeHHOE I NOIUICPKKU
SKOHOMHUYECKOH NIESTENEHOCTH B YaCTH (PHKCAIIMN YCIIOBHH JIOTOBOpA, aBTO-
MaTHYECKOTO WX MICTIONHEHHS IIPH Peajii3alliil Habopa JeTSPMHUHUPOBAHHBIX
YCJIOBHH M XpaHEHUsI JaHHBIX 10 UCTIOJIHEHHBIM JIOTOBOPAM.

B nmanHOM oOmpemeneHWH OTpa)kKeHBI OCHOBHBIE OCOOCHHOCTH S-KOHT-
paxTa:

(uxcaiysi B mporpaMMHOM KOJIE YCIIOBHiI JOroBopa (IIpeAKOHTpaKTHAs
CTaus);

ABTOMaTHUYECKOE MX UCIIOJIHEHHE ITPY peaIn3aliy Habopa AeTepMUHHPO-
BaHHBIX yCJIOBHUH (ITOCTKOHTPAKTHASI CTAIHN);

XpaHCHHE JaHHBIX 10 UCTIOJHEHHBIM JIOTOBOPAM.

Takum 00pa3zom, S-koHmpakm — BCETO JHUIIb HHCTPYMEHT (IIPOrpaMMHOE
obecriedeHne, KOx), MOICPKUBAIOIINI WIH TIOMHOCTBIO PEaTH3YIOHN 11e-
ITOYKY 3KOHOMHYCCKUX B3aHMMOJICHCTBHU (TpaH3aKIUH) B aBTOMATHYECKOM
WJIM aBTOMAaTU3UPOBAHHOM pekuMax. [Ipu 9ToM S-KOHTpaKT J0JDKEH HEeCTH
B ce0e JIOTHKY ¥ CEMaHTHKY KJIACCUYecKo2o JOTOBOPA, B TOM YHCIE MPEIOT-
BpAILlCHHsI OMIOPTYHU3MAa B KOHTPAKTHBIX OTHOILNCHUSIX; MEXaHU3MA IPH-
HYKICHUS K BBIIIOJTHEHUIO S-KOHTPAKTOB.

TexHomorus OJOKYEITHA ITO3BOJSCT PEan30BaTh PUBEICHHBIC XapaKTe-
PHUCTHUKH S-KOHTPAKTOB.

DKOHOMHUYECKOH MOAETHIO S-KOHTpPAKTa SBISIETCS COBEPIICHHBIH, CamMo-
ncnionHuMBbIi norosop (self-fulfilling contracts). TexHonoruueckoi ocHOBOH
TAKOTO KOHTPAaKTa MOTYT OBITh MPOrpaMMHBIE IA0JIOHBI THIIOBBIX JOTOBO-
POB, 00eCTIEYNBAIOIIIIC MUHIMAIbHBIC TPAH3AKIIMOHHBIC N3ICPIKKH.

OnHako B HACTOSIIEE BPeMsl S-KOHTPAKThl MOTYT MMETh OIpaHHYE€HHOE
MIpUMEHEHHE, HapuMep, U TOAACPKKH TPATUIMOHHON JOTOBOPHOH Jes-
TEJIEHOCTH B Ka4eCTBE BCIIOMOTATEIHHOTO MHCTPYMECHTA aBTOMATH3UPOBAH-
HOTO BBITIOJIHEHUS yCIIOBHIA toroBopa (ancillary smart contracts). Orpanuye-
HUS ONPEACTISIOTCS 0COOCHHOCTSAMH TEXHOJIOTHH OJIOKYEHHA, pACCMOTPEHIE
KOTOPBIX BBIXOJHUT 32 PAMKH HACTOSIIECH CTAThU.

[TepcriekTHBa HIMPOKOTO MPUMEHEHHsS S-KOHTPAKTOB B CIIOXKHBIX J0-
TOBOPHBIX OTHOIICHHAX IMPEICTABISCTCS MOKA HE BIIOJNHE OMPEACICHHOW U
OyzieT 3aBUCETh OT pa3pelIeH s KOMIIJIEKCa BOIIPOCOB B IIPABOBOM, TEXHUYE-
CKOM, DKOHOMHUYECKOM 1, MOKET OBITh, Ja)KE€ MEHTAJILHOM 00IacTIX.

Tak, TeXHHYSCKUE PEIICHHUS JOJDKHBI TO3BOJSTh ABTOMATH3HPOBATh He-
TIOJIHbIE, OTHOILIEHYECKNE M HMMIUIMLUTHBIE J0TOBOPbI. B skoHOMHYecKon
4acTH HeOOXOANMBI pa3HOCTOPOHHHUE UCCIIEIOBAHMUS 110 TOCTAHOBKE U PeIIie-
HUIO ONTHMHU3AIMOHHBIX 33124, B TOM YHCJIC MUHUMHU3UPYFOIIUX TPaH3aKI[H-
OHHbIe u3zepkKu. [lisi BBeileHHsT S-KOHTpaKTa B IIPaBOBOE I0JIe TpeOyeTcst
CEpbE3HOE COBEPIIICHCTBOBAHME JICHCTBYFOIIETO 3aKOHOIATEIECTBA U IIPHHS-
THE HOBBIX HOPMAaTHBHBIX ITPABOBBIX aKTOB.
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VIIK 349.223
C.B. Knumenmo

NMPOBNEMbI PEANU3ALINKN MEP OTBETCTBEHHOCTU
B TPYOBOM MPABE B FOCYAAPCTBAX TAMOXXEHHOIO COIO3A EA3C

HauaBmmii pynkumonuposanue ¢ 1 siuaps 2015 1. EBpasuiickuii 9xoHO-
muueckuii coro3 (EADC), cmenuBmmii EBpasuiickoe skoHOMHYECKOE cO00-
mectBo (EBpA3DC), B HacTosiIee BpeMs: aKTHBHO (hOPMUPYET CBOIO ITPaBO-
ByI0 0Oa3y (eBpasuiickoe npaso, wim npaBo EADC). [1pu sToM HanmoHansHOE
TPYAOBOE, TPAXKIAHCKOE 3aKOHOIATEIHCTBO TocynapcTB — uieHoB EADC
(Apmennu, benapycu, Kazaxcrana, Keipreizcrana u Pocecnn), mapamiensao
(dbopmuposasieecs mocie pacrnaga CCCP Ha nporspkeHun Oomee 25 Jet, K
HACTOSAIIEMY MOMEHTY CYIIECTBEHHO OTIMYACTCS KaK MO CHCTEME U BHAAM
JICHCTBYIONINX HOPMATUBHBIX IIPABOBBIX aKTOB, TAK U I10 COAEPIKAHUIO HOPM,
MIOCTPOEHUIO TPYAOBBIX, TPAXKJAHCKUX U CEMEHHBIX KOIEKCOB.

BaxuelmmM peryinsatopoM oOIEeCTBEHHBIX OTHOIICHHUH SIBISIETCS IIPABO.
B npaBoBoii Hayke 1podiiemMa OTBETCTBEHHOCTH JI0 CHX MOP OCTAETCs OHON
13 CaMbIX IIIABHBIX M aKTyaJbHBIX. 3aKOHHOCTB U IIPABOIIOPSIIOK SIBIISTIOTCS
HEOTHEMJIEMBIMH 3JIEMEHTAMH OOIIECTBEHHBIX OTHOIEHNH. s cymecTBo-
BaHMS TOCYAapCTBa U IpaBa HEOOXOAMMO MPHHYKAEHHE IO OTHOIICHUIO K
TeM, KTO HE NMOJYMHACTCS 3aKOHY. BakHEHIINM HHCTPYMEHTOM TaKOTO MpH-
HYKACHUS SIBIIACTCS MIPEXkKAE BCETO IOPUIUUECKas OTBETCTBEHHOCTb.

B Hacrosiee Bpems B pamkax Coro3a B 11eoM c(hopMUpOBaH U PyHKIINO-
HUpPYyeT BHYTPEHHUH pbIHOK Tpyaa. Jlorosop o Coro3e 3akpenun psj cyluie-
CTBEHHBIX Ipe(epeHINH TpaXIaHaM roCyAapCTB-WICHOB PU OCYIIECTBIIE-
HUM VMU TPYIOBOH AEATEIBHOCTH M MPEObIBAHNM HA TEPPUTOPUH TOCyaap-
CTBa TPYJOYCTPOICTBA B IEPHO/ paOOTHI.

VIcTOYHMKM TTPAaBOBOTO PETYIUPOBAHHS TPYIOBBIX U HEMOCPEICTBEHHO
CBSI3aHHBIX C HUMU OTHOLICHUI MOJIyYHIM OoJiee JAeTallbHOE yperyJinpoBa-
nue ¢ npunarueM Tpynosoro konekca (TK) PecryGmuku Apmenust (ct. 4, 5 n
6), TK Pecniyonuku benapycs (ct. 7 u 8), TK Pecrryonuku Kazaxcran (cr. 2
n 11), TK Keipreckoit Pecriyonuku (ct. 3, 4 u 5) n TK Poccuiickoii ®@ene-
pammu (ct. 5, 8). BmecTe ¢ TeM IeHCTBYIOMIHE PENAKIMH BhINICYKa3aHHBIX
crareii TK rocymapctB — wieHoB EADC MMEOT CyIIecTBEHHBIE PacXOXKae-
HUS (KaK TEPMUHOJIOTHYECKHE, TaK M COZIEPKATEIbHBIE) U B IOJIHON Mepe He
MI03BOJISIIOT BBICTPOUTH CTPOMHYIO, HEITPOTUBOPEUMBYIO HAYYHO OOOCHOBAH-
HYIO CHCTEMY MCTOYHHKOB PEryJHPOBAHHUS TPYAOBBIX M HETIOCPEACTBEHHO
CBSI3aHHBIX C HUMHU OTHOILICHMH, OXBATBHIBAIOIIYIO HAI[MOHAJIBHBIE, MEXTY-
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HapoAHbIC M HaJHALMOHAJIbHbIE aKThl. B OonbmmmHcTBe HazBaHHBIX TK oT-
CYTCTBYIOT CTaTbH, ITOCBSIICHHBIE KOJUIM3UOHHBIM HOPMaM M IIPUMEHEHHIO
HOPM TPYZIOBOTO TIpaBa 110 aHanoruu. OTMEUEHHBIE M HEKOTOPhIE HHbIE IIPO-
0eIbl, ¥ TPOTHBOPEUHS B TPYILOBOM 3aKOHOJATEIILCTBE CO3JAIOT TPYAHOCTH
y cyzieil 1 MHBIX IPaBOIPUMEHHTEINEH, TPUBOIAT K CyACOHBIM OIINOKAM TIpH
pa3penIeHuH TPYIOBBIX CIIOPOB, CHIXAIOT 3P(PEKTUBHOCTD JEHCTBUSI HOPM
TPYZOBOTO MpPaBa, BEAYT K YIIEMJICHUIO TPYAOBBIX IIpaB paOOTHHUKOB, a B OT-
JCNBHBIX CIIyYasx U paboTojmaTescii (HaHuMaresien).

Eme He 3aBepuiena pabGora Haj mpoekroM ComameHusi O TEHCHOH-
HOM OOECIIeUeHNH TPYISIIIUXCs rocynapcrs — wieHoB EADC, BeryruieHue
B CHIIy KOTOpOro oOecreduT (HOpMHUPOBAHHE, COXPAHCHHE M peasU3alnio
TICHCHOHHBIX TPaB TPYIAIIUXCS, a TaKkKe IKCIOPT HeHcuid. He B momHoH
Mepe rocyapcTBaMH-4JIeHaMH peann3ytorcst HopMsl Jlorosopa o Corose B
YacTH 0053aTEIBHOTO MEIUIIMHCKOTO CTPAaXOBaHMS TPYHSLIMXCS U WICHOB
UX ceMel. DKCIOPT MEeHCHIl Mpeanonaraet, YTo TPYASIics (WIEH CeMbH)
rocyzapcTBa-uwieHa UMeeT IIPAaBO Ha MOJyuyeHHe MEHCUH Ha TePPUTOPUH TOo-
CyJapcTBa MPOKUBaHUS JTMOO rocyJapcTBa-4wieHa, Ha3HAYMBIIETO TEHCHIO.
Jnst cemeil Ha Tex )K€ YCIIOBHSIX M B TOM K€ HOPSJIKE, YTO U IpaskaaH rocy-
JlapcTBa TPYIOYCTPOHCTBA, YTO CO3AET HE 3epPKaJIbHBIEC YCIOBUS IOCTYIA K
MEIUIIMHCKOW MOMOIIHN B TOCYAAapCTBAax-WICHAX W TpeOyeT pelieHus, B mep-
BYIO O4epelib, MPOOIEMbI ONPEEICHNsT HCTOYHUKOB (PMHAHCUPOBAHUS UIS
OKa3aHUs TAKOH IMOMOIIIH.

C uenblo JanbHEHIIero yryoineHus MHTErpaluu B cepe TpyaoBoi MHu-
rpalyy HeOOXOAUMO YAETATh Oosee MPUCTAIbHOE BHUMAHNE MepaM KOHTPOJIS
10 COOJTIO/ICHNIO 3aKOHHOCTHU NPE/IMCaHHbIX HOpM B pamkax Corosa. Takum
00pa3oM, HEOOXOIMMO BBIPa0OTaTh CAMHYIO CHCTEMY MEp OTBETCTBEHHOCTH
Ha OCHOBAaHHUHM 3aKOHOJATEbCTB CTpaH — yyacTHUL EADC u npu paspeniennn
BO3HUKIIHX CIIOPOB CAENATh JAHHYIO HOPMY ITIaBEHCTBYIOIIEH.

Hecmortpst Ha TO, 9TO B pamMkax obOecriedeHns: CBOOOIB! IBIKEHHS pado-
Yel CHIIbI OCYIIECTBIIACTCS aKTHBHAsI pab0Ta, HalpaBJIeHHasl Ha yriTyOieHne
WHTETpaIu, JJis BeImoHeHus 1ienei Coro3a HeoOX0aUMO He TOJIBKO (popcu-
pOBaTh peaM3alrio UMEIOIINXCSA JOTOBOPEHHOCTEH, HO U KOHLENTYaJlIbHO
pelars UMeroLIHecs MPoOIeMHbIE BOITPOCHI, OTBETCTBEHHOCTH 32 HECOOIIIO-
JICHUE MTPEANTMCAHHBIX HOPM, a TaK)Ke CIeIIaTh Oy TUMBIMU 3(P(eKThI HHTE-
Tpalyy ¥ TOBBICUTH OJaroCOCTOSIHUE BCEX IPAXK/JIaH, a He TOJIBKO OCYIECT-
BIISTIOLINX TPYIOBYIO AEATEIHHOCTB.
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VK 331.483.7
0O.C. Kypuvinéea

NPUHYAUTENBHOE OCBUAETENIbCTBOBAHUE PABOTHUKA
MPW ErO NOABNEHUN HA PABOTE B COCTOAHUU ONbAHEHUA:
TPY[ONPABOBOW, ADMUHUCTPATUBHbIN
U KOHCTUTYLIMOHHBIA ACMEKTbI

[To oOmiemMy npaBuily OAHO IPaBOHAPYIICHHE BJICYET OTBETCTBEHHOCTh
[0 HOpMaM OJIHOM OTpaciii 3aKOHOJATENbCTBA, 32 MCKIIOYCHHEM CIydacB
IMPUYUHCHUA OTUM ACAHUCM TAKXKEC MATCPHAJIBHOI'O U MOPAJIBHOTO BpEC-
Ja. B mpenenax cOOTBETCTBYIOIIETO BU/Ia OTBETCTBEHHOCTH HCIIONIB3YETCs
U npolieccyaibHas hopma, IPUMEHEHHE Mep MTPUHYKICHUSI, IIPEyCMOTPEH-
HBIX 3aKOHOM. CHOPHYIO 00JaCTh COCTAaBIISAIOT BOIPOCH! M OTBETHI, CBA3AH-
HBI€ C BO3MOXHOCTBIO HACTYIIJICHUA 3a OJHO M TO K€ ACAHNUEC PAa3HbBIX BUI0B
IOpPI}IPI'—IeCKOﬁ OTBETCTBEHHOCTH. B YaCTHOCTHU, BOIIPOCHI COBMECIICHUA ONUC-
HI/IHHPIHapHOﬁ u a}IMPIHPICTpaTPIBHOﬁ OTBCTCTBECHHOCTH, KOTOPBIC U3Yy4arOT-
csl B paMKax oOliel Teopuu mpaBa M, 0COOCHHO, MPUMEHUTEIBHO K BUIAM
IOpI/I}II/I'-IeCK()ﬁ OTBCTCTBEHHOCTH COTPYAHUKOB OPraHOB BHYTPCHHHUX €I,
BOCHHOCITYXKAlMX. YKa3aHHas MpoOiieMaTHKa akTyajabHa U JUlsl OOILeH Juc-
[UTUTMHAPHOW OTBETCTBEHHOCTH PaOOTHHKA, HACTYIIAIOIIEH, B TOM YHCIIE, 32
€ro TOosIBJICHUE Ha Pa00Te B COCTOSIHUU OIbSIHCHHSI.

C TOYKH 3peHHs TECOPHH IOPHINIECKON OTBETCTBEHHOCTH MPEACTABIACT-
Csl, UTO OJIHO W TO K€ IPAaBOHAPYIICHUE HE JIOJDKHO BJEYb OOIIYIO JMCIIHU-
IUIMHApHYIO U aAMUHUCTPATUBHYIO OTBETCTBCHHOCTD. ﬂ]’[ﬂ BBINICYKAa3aHHBIX
mTpaHBIX BHIOB OTBETCTBEHHOCTH ICHCTBYET MPHHIUII, COIIACHO KOTO-
POMY HHUKTO HE JOJIKCH ABAXJIbl HECTU OTBCTCTBCHHOCTH 3a OAHO U TO XK€
npaBonapytienue. Onnako Tpymosoii komekc Pecnyomuku benapycs (TK)
Takoro nmpuHuuna He cogepxut. Hopma 4. 3 ct. 199 TK mpenycmatpuBaer,
YTO 32 KaXKABIM AUCIUIITMHAPHBIN IPOCTYIIOK MOYKET OBITh MPHUMEHEHO TOJb-
KO OJIHO AMCIUILUTHHApHOE B3bickaHue. Konekc Pecnyomuku benapyce 00 aa-
MHUHHUCTPATUBHBIX MpaBoHapyIIeHusX (KoAll) B cT. 4.2 yka3pIBaeT Ha PHUH-
UITbI a}IMI/IHI/ICTpaTI/IBH()ﬁ OTBECTCTBCHHOCTHU: 3aKOHHOCTH, PABCHCTBA IIEPE]
3aKOHOM, HCOTBPATUMOCTHU OTBETCTBCHHOCTH, BUHOBHOU OTBCTCTBCHHOCTH,
cnpaBenuBOCTH U Tymanu3Ma. KoAlIl He comepkuT 3ampera npuBICYCHUS
K a[[MPIHPICTpaTPIBHOﬁ OTBCTCTBCHHOCTH JIMI, ITOHCCIIUX 3a TO XXC ACAHUC
JUCHUIIMHAPHYIO OTBETCTBEHHOCTh. HeKoTopble 0COOEHHOCTH IPEeLycMo-
TPEHBI 11 BOCHHOCIYXAalIUX W MHBIX JIUII, HaA KOTOPBIX paCcHpoOCTPaHACTCA
I[eﬁCTBPIe JUCHUIUIMHAPHBIX YCTABOB HUJIU CIICHHUAIBHBIX MOJIOKEHUH O JUcC-
nuruirHe. Takum 00pa3om, IPUMEHEHHUE JIBYX BHJIOB IITPA(HON OTBETCTBEH-
HOCTH 32 OJIHO U TO K€ JISSIHUE, €CIIU XapaKTepHCTHKA ero 0ObEKTUBHOM U
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CyObEKTHBHOM CTOPOHBI MOAMNAAACT 110]] IPU3HAKU AUCIMIUIMHAPHOTO U aJi-
MUHHCTPAaTUBHOTO MPOCTYIIKA HE UCKIIOYAETCs.

B wacTHOCTH, OJJHOKpATHBIN I'pyObIi AUCIMIUIMHAPHBIA TPOCTYIIOK, 3a-
KIIIOYAIOLIMICS B TIOSIBJICHUM Ha PabOTE€ B COCTOSIHUM OIbSIHEHHS, MOXKET
MOBJICYb JTUCLUIUIMHAPHOE B3BICKAHHUE B BUJIE YBOJIBHEHHS B COOTBETCTBUU
c ab3. 2 m. 7 ct. 42 TK (B pen. ot 18 wuronst 2019 ). Pacniutue ankorosns-
HBIX, CJ1a00aJIKOTOJIbHBIX HAIIUTKOB MJIM TIMBA, MOTPEOIeHe HAPKOTHUECKUX
CPEJICTB, NICUXOTPOITHBIX BEIIECTB MM UX aHAJOrOB B OOIIECTBEHHOM Me-
cTe MO IOsIBJICHHE B OOLIECTBEHHOM MECTE WJIM Ha paboTe B COCTOSIHUU
OTbSHEHUs BJICUET a]MUHUCTPATUBHYIO OTBETCTBEHHOCTh COINIACHO CT. 17.3
KoAIl. Vkazannas Hopma KoAll npenycmaTpuBaeT 1 Takoi aIMUHUCTPATHB-
HBIN IIPOCTYIOK KaK HaXxOXJeHUe Ha paboyeM mecte B pabodee Bpemst B CO-
CTOSTHMHU QJIKOTOJIBHOTO U JPYTUX BUJOB ONbsiHEHUs. ClIe10BaTENIbHO, B 3TON
YacTH XapaKTepUCTHKa OObEKTHBHOW CTOPOHBI JTUCLUIIMHAPHOTO U aJIMH-
HUCTPATUBHOIO MPOCTYIKA COBMAJAET, ¥ IPUBJICUCHUE 3a OIHO U TO XK€ Jes-
HUE K JIByM BUJIaM IITpaHOH OTBETCTBEHHOCTH He 3arperieHo. [lonaraem,
Takas CUTyalusl UIMEeT psJ] HeraTUBHBIX nocieactsuil. Kpome Hapymienus
BBIIIEYKA3aHHOTO MPUHIUIA IOPUIUUECKONH OTBETCTBEHHOCTH, CO3AAIOTCS
YCIIOBUSI JUIsl U3MEHEHHS! TIOJIX0I0B K O0ILIeH AUCIMIUIMHAPHON OTBETCTBEH-
HocTU. C TOYKM 3pEeHUsl TEOPUH TPYAOBOTO MpaBa, 3TOT BUJ OTBETCTBEHHO-
CTH HOCHUT BHYTPEHHHI XapakTep, T. €. pa0OTHHKA Iepe/i HAaHMMaTeleM, a He
nepes rocyaapcTBoM. JAUCHUIIMHAPHBIN POCTYNOK, KAK OCHOBaHHUE OTBET-
CTBEHHOCTH, IIOCATAET Ha OTHOILEHUS BHYTPEHHETO TPYAOBOTO PACHOPSIIKa,
KOTOPBIN CIOKMIICS y AaHHOTO HaHuMarens. K KoMIeTeHIUM MocieIHEero
OTHOCSITCSI BOITPOCHI BBIOOpA MEpPbI TUCIUILIMHAPHOTO B3BICKaHUSI, €ro MpH-
MeHeHust win HenpuMeHenust (c1. 198 TK). O0bexToM aIMHHUCTPATHBHOTO
MIPOCTYIIKA SBJISIOTCSI OTHOIIEHHUSI B C(hepe TOCYAapCTBEHHOTO YIIPaBICHHS,
B TOM YHCJIE IIPABONOPsKA, T03TOMY OTBETCTBEHHOCTh 3a €r0 COBEpIICHUE
HOCHUT BHEUIHMH XapakTep, a €€ MPaBOBOE PEryJUpOBAHUE CYIIECTBEHHO
OTINYAETCS OT JAUCLUILIMHAPHON OTBETCTBEHHOCTH. [IpuMeHeHue aaMu-
HUCTPATUBHOM OTBETCTBEHHOCTHU 3a JUCLMIUIMHAPHBIA NPOCTYNOK B BHUJIE
HaXOXKAEHUs Ha paboyeM mecte B pabodee BpeMs B COCTOSTHUU ONbSHEHHUS
MOXKET MOBJIEYb, B TOM YHCJIE HEaJAeKBATHbIC MEPBI IPUHYKICHHs, CPEICTBA
JIOKa3bIBaHMsl, HApYIICHHS IpaB pabOTHHKA.

PaccmoTpuM HeraTuBHBIE MOCIEACTBUSA, KOTOPbIE MOTYT BO3HHMKHYTH
IIPY OCBUJICTEIbCTBOBAHUH PA0OTHHKA B CBSI3M C €TI0 IOSIBICHUEM Ha padboTe
B COCTOSIHWM ONbsIHEHHs. B pamkax mpou3BojcCTBa MpH OOIIEH TUCLUIIIH-
HapHOH OTBETCTBEHHOCTH (PAKT HAIMUUS WM OTCYTCTBHS COCTOSIHHSI OIbsI-
HEHHSI MOXKET OBbITh IOATBEPKJCH TaKUMH CPEJCTBAMM JIOKA3bIBAaHMS, KaK
CBUJIETEJIbCKUE MOKA3aHUs, aKT, COCTaBJICHHBIN HAaHUMAaTeslIeM, pPe3yJbTaThl
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SKCIpecc-TecTa U APYrHe J0Ka3aTesIbCTBa, NMOJYyYCHHbIE B paMKaxX 3aKoHA.
[TpuHynuTEIFHOE OCBH/ICTEIECTBOBAHUE U ITPUMEHEHHE K PaOOTHUKY (H3H-
YEeCKOH CHJIBI, CHEIMAIbHBIX CPEJCTB ISl JOCTABICHUS €T0 B OPraHU3alUIo
3paBOOXpaHEHUs He jnomyckaerca. Ho nmpuHyauTenbHOe OCBUIETEIbCTBO-
BaHHME MOXKET ObITh IIPUMEHEHO K JIMILY, B OTHOIIEHHH KOTOPOTO BEACTCS ajl-
MUHHUCTPAaTUBHBIN MPOLECC, B YACTHOCTH, JUISl BBIBICHUS COCTOSIHUS OIbsI-
HEHMs1, UMEIOLIETO 3HauYeHue Juisl Jiesia 00 aJMHHUCTPATUBHOM IPAaBOHAPY-
menuu (ct. 10.14 TIponeccyanbHO-UCIOIHUATEILHOTO Kojiekca PecryOnuku
Benapych 00 aJAMHUHHCTpaTHUBHBIX NPAaBOHAPYLICHUsX). B cooTBeTcTBUM C
HopMamu 1. 5 3akona PecnyOnuku benapyce ot 17 utons 2007 1. Ne 263-3
(pen. ot 23 uronst 2019 1) «O6 opranax BHyTpeHHHX Aei PecryOnuku berna-
PYCh» COTPYIHUKHY OPTraHOB BHYTPEHHUX JI€J1 Ha IeJI€HbI [TPABOM IPUMEHEHHUS
(U3MUECKON CHIIBI M CHEIUANIBHBIX CPEACTB, B TOM YHCIE JUISl 3a/1epyKaHus
JIUI, COBEPUIMBIINX aJMHHUCTPATUBHBIC MPaBOHAPYLICHUS, MPEONOJICHUS
HX NMPOTUBOAEHUCTBHS 3aKOHHBIM TPEOOBaHUAM COTPYIHUKOB. [lopsanok neil-
CTBHH JIOJDKHOCTHOTO JIMIIA TIO JIOCTABJICHHUIO (PM3MYECKOTO JIMIAa Ha OCBHU-
JIeTeIbCTBOBAHNUE B OPraHM3allMIO 3/[PABOOXPAHEHUS YCTAHOBJIEH COOTBET-
CTBYIOIIEH MHCTPYKIUEH, YTBEPkKAECHHON MOCTaHOBIEHHEM MuHHCTEpCTBa
BHYTpeHHHX e PecrryOnuku benapycs ot 15 ntonst 2011 1. Ne 256. Cornac-
HO T1. 3 TaHHOW MHCTPYKLUH B CIydae 0TKa3a (pU3NUecKoro JIMia OT OCBH/IC-
TEJILCTBOBAHMS, OHO MOYKET OBITH JJOCTAaBJICHO B OPraHU3alMIO 3]paBooXpa-
HEHWUs JUI IPOBEICHUS OCBHJICTEILCTBOBAHNS B IPUHYIUTEIILHOM MOPSIKE.
B HeoOxoauMbIX citydasix K TakoMy (PU3UUECKOMY JIMILy MOTYT OBITh IpH-
MEHEHbI (U3MYeCKas CHiia, CHEeIUAIbHBIE CPEACTBA B COOTBETCTBUH C BBI-
LIeHa3BaHHBIM 3akoHOM. CozeprkaHue MPUBEJICHHBIX HOPM I03BOJISET Cle-
JIaTh BBIBOJ] O TOM, YTO AUCLUIIMHAPHBIN MPOCTYIIOK B BUJIE HAXOXKICHUS HA
pabouem mecte B pabouee BpeMsi B COCTOSTHUU OIbSHEHUS B BUY HAJTHYHS
MIPU3HAKOB aIMUHUCTPATUBHOIO MPOCTYIKA U BEJACHUEM aIMUHUCTPATUBHO-
TO IpOLIECCca MOXKET MOBJICYb HeaIeKBaTHbIC MEPhI IIPHHYXK/ICHHS K paOOTHH-
ky. CuntaeM, BO3MO)KHOCTb NIPUMEHEHHsI YKa3aHHBIX IPUHYIUTEIBHBIX MEp
B CBSI3U C COBEPLICHUEM AMCHUIIMHAPHOIO MPOCTYIKA MPOTUBOPEUHT CT. 1,
2, 7, 23 Koncruryunu Pecnybnuku Benapych. B wactHocTH, orpannueHue
MIpaB JINYHOCTH, K KOTOPBIM OTHOCATCS, I0JIaraeM, NPUHYIUTEIbHbIE MEPHI,
JIOITyCKAIOTCS TOJIBKO B CITy4asiX, IPeyCMOTPEHHBIX 3aKOHOM U B KOHCTHUTY-
LIMOHHO 3HAYMMBIX HHTEpecax. [IpaBo coruanbHOro rocy1apcTsa, B KOTOpOM
YeJIOBEK, €ro Mpasa, CBOOO/IbI M TapaHTUH MX PEaJIN3aliu SBISIOTCS BBICIICH
LIEHHOCTBIO, HE IOJDKHO COZIEP’KaTh HOPM, OFPaHHUUBAIOIIUX MIpaBa JIMYHO-
CTH HECOpa3MEepHO 3allluIaeMbIM HHTepecaM. Ha Hamn B3mis, oqHUM U3 Ba-
PHAHTOB PEIICHUS BO3HUKIIETO MPOTUBOPEUUS B IPABOBOM PETYIHPOBAHUU
SIBJISIETCS] UCKITIOUCHUE U3 Ha3BaHus U coaeprkanus ct. 17.3 KoAlIl dpopmynu-
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POBOK, KOTOPbIC OTHOCATCA K JUCHUIIJIMHAPHBIM ITPOCTYIIKaM, CBA3aHHBIM C
COCTOSIHUEM OIIbSIHEHMS. VI3MeHEeHUs B 3TOI YacTH HE IO3BOJIAT IIPUBJICKATb
3a TaKMC¢ NUCHUIUIMHAPHBIC MPOCTYIKU K a}IMHHHCTpaTHBHOﬁ OTBCTCTBCH-
HOCTH U IIPUMCHATH BbIICYKA3aHHBIC ITPUHYAUTCIIbHBIC MCPBI.

VK 343.278
A.A. Jlapuenko

WCTOPUYECKWIA ACMEKT TAKOIO BMOA YrONOBHOIO HAKA3AHUS,
KAK NMALLEHUE NPABA 3AHUMATb ONPEAENEHHbIE OMMKHOCTH
Unn 3AHUMATBLCA ONPEQENEHHOW AEATENBHOCTBIO HA TEPPUTOPUM
COBPEMEHHOM BENAPYCU 10 PYEEXXA COBETCKOIO BPEMEHM

Hcropust Haka3aHuii OepeT cBoe Hauaso U3 00bIuacB, KOTOPBIE CO BpeMe-
HEM IIPEeBpaIlaINCh B HOPMATHBHBIC TIPABOBHIC AKTHI.

HcTopueit pa3BuTHS HaKa3aHUS B BUJAE JHUIICHUS MpaBa 3aHUMATh Ompe-
JICTICHHBIC TOJDKHOCTH WIJIM 3aHHUMAThCS OIPEIEeNICHHON NeATeNbHOCTRIO B
pa3HbIe IEPHO/IBl 3aHUMAJIICh MHOTHE YUEHBIC, IPHUYEM PacCMaTPUBAIN OHU
HE TOJIBKO C FOPUIUYECKON CTOPOHBL, HO U C UCTOPUUYECKOM.

JlaHHBI BU HaKa3aHUS TaK)K€ MMEET MHOTOBEKOBYIO HCTOpHUIO. Briciiei
(hopMoii orpaHuueHHs TIPaB JIMYHOCTH ObLIa (PUKCALIUS FOPUIMYECKON cMep-
TH MIPECTYNHUKA, BCTPEUABIIAACA U B PUMCKOM, U B TEPMAHCKOM, U B JIPEB-
HECJIaBTHCKOM ITPaBe.

Jlumenne mpaBa 3aHUMATh OMPEACICHHbBIC JOJDKHOCTH WM 3aHUMATHCS
OTIpe/ICJICHHON eSATETBHOCTRIO ABISACTCS OAHUM M3 HauOojee APEBHHUX BH-
JIOB HaKa3aHHH, KOTOPBIIl MPOIIEN B CBOEM Pa3BUTHH HECKOJIBKO 3TanoB. 1o
JIPEBHEr€PMAHCKOMY MPaBy NPECTYIJICHUEM OOBSIBISICTCSI «JIMIICHHE MUPAY.
[pecTynHuKa UCKITIOYAIM U3 OOIIECTBA, JHIIAIN UMYILIECTBA U IPUPABHH-
BaJIM €T0 MOJIOKEHHE K TUKUM 3BepsM [ 1, c.13].

Ha Tteppuropun benapycu Bmecte ¢ QopmupoBaHHUEM JpeBHE-
0eJIopyCCKOro rocyaapcTBa OblIo COPMUPOBAHO YTOJIOBHOE MPABO, EPBO-
Ha4yaJIbHO B BHUE 00bryaeB. [locie yero HempepsIBHO JOMOIHSIOCH 3aKOHO-
JIaTeIbHO MPUBUIIETUSIMH TOCTIOACTBYIOIIETO KJlacca, IPU 3TOM CHCTEMaTH-
3UpoBalioch U ObLIO yHHGUIMpoBaHO. Hanbosee npeBHUM M3 JIOLIEIIINX
JI0 HAaC TMHCHMEHHBIX MaMATHUKOB YTOJIOBHOTO IpaBa sBisierca Jlorosop
Burebckoit, [Tomonkoii u CmosieHcKoit 3emens ¢ Puroit u ['orckum Geperom
1229 . B ganHOM OTOBOpE MMENIH MECTO TOBAPHO-/ICHEKHBIC OTHOIICHHMS.
OCHOBHBIMHU BHJAMU HaKa3aHUsS OBUIM MMYIICCTBEHHbIC B3UMAHNUs, BbIada
IpPECTYITHUKA MOTEPIIEBIIEMY, a 3a HauOojee TSUKKHUE MPECTYIUICHHS Ipe-
CTYIIHUK M €ro CeMbsl MOJIBEprajuch pacrpase jJubo padctBy. M3 nanHO-
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TO JIOrOBOpPa MOXKHO CJIeJIaTh BBIBOJ O TOM, YTO B HEM BIIEPBBIC 3apOAMIICS
(dyHIaMeHT, Julsl BBIJEJICHUS] TAKOTO BHMJa HaKa3aHWs, KaK JIMIICHUE IpaBa
3aHUMAaTh ONPEJICIICHHBIE JIOJDKHOCTH WM 3aHUMAThCs ONPE/CICHHON Nes-
TENILHOCTBIO, TaK KaK MPECTYITHUK, COBEPIIAIONIMN Hanbolee TSHKKOe Tpe-
CTyIIJICHUE, MOT OBITh TIOJIBEPTHYT PaOCTBY, a 3TO, B CBOIO OYEPE/Ib, 1 BICKIIO
ABTOMaTHUYECKOE CHSITHE €ro C OIPEAEICHHOM JOIKHOCTH, €CIIM OH TaKyIo
3aHUMaJI, WM OIPAaHUYUBAJIO IPABO 3aHUMATHCSI ONPEICIICHHON e TEeIbHO-
CTBIO, TaK KaK €My HPUXOIWJIOCH BBIIOJHATH JIpyrHe padoThl 10 MOMEHTa
BBIXO/1a U3 pabCTBa.

Janee O6bu1 epBbIil KOAMDUIIMPOBAHHBIN YrOJOBHBII 3aK0oH — CyneOHUK
Kaszumupa 1468 1. (manee — CyneOHHK), KOTOPBII pa3BUJI HIICK WHIUBUIYa-
T3l HaKa3aHUs, C/IeNIaB IONBITKY OTPaHHYHUTh BO3PACT YTOJIOBHOW OT-
BETCTBEHHOCTH, YCTAHOBHJI €IMHBIE JIJIsl BCETO TOCY/IAapCTBA BBl HAKa3aHUN
32 MUMYIIECTBEHHbBIC TPECTYIUICHHS, BBIBHUHYJ IIABHOW IEJIbI0 HAaKa3aHMs
yCTpalleHHe, X0Tsl He MCKIII0Yall 1 IMYIIECTBEHHYI0 KomreHcauio. OCHOB-
Hoe BHUMaHue B CyneOHMKe 0OpalleHO Ha 3aIluTy rnpaB (GeoqaibHoM coo-
CTBEHHOCTH, PENJIAMEHTALIMIO PEIPECCUBHBIX MEP ITPOTUB MPOSIBICHUHN Kiac-
coBoii 00pbOBI. CyieOHMK TaKke pa3BHI POJib padCTBa KaK Haka3aHuUs Oosee
o0IIMpHEe, T. €. €CIIM IPECTYITHUK HE MOT 3aIUIaTUTh Tpad, To B paOCTBO
OT/IaBAJIMCh IOMHMO €0 CaMoro, )KeHa U JIETH cTapiue ceMu JieT. OTIeIbHO
BBIJICIISUIOCH TaK)KEe HaKa3zaHME 3a 3aXBaT Uy>KHX 3eMelb «peomamamu» (Ha-
€3/1bl), 32 HUX «(eopan» MOr JHUIIUTHCS CBOMX HAaJeNIOB, Tepsisl TIPH 3TOM
«(eon» B 3eMENBHBIX CIIOPAX, YTO SBJISIETCS TAKXKE BBIJCICHUEM TaKOIO CO-
BPEMEHHOTO BH/Ia HAKA3aHMs1, KaK JIMILICHUE NIpaBa 3aHUMATh ONPEIEICHHYIO
JOIDKHOCTB («deonanar) [2, c. 21].

[anee cBoe pacrnpocTpaHeHHe Ha TEPPUTOPUH CoBpeMeHHOH bemapycn
nonyunnt Craryt Benukoro kuspkectBa JIutoBckoro 1588 1., KoTOpHIN pas-
paboTaJl HOBBIE MOJIOKEHHSI YTOJIOBHOTO IpaBa. CyOBeKTOM MpeCTyIUICHHS
MpHU3HABAIKCH (hU3NUECKHe Jinia ctapiie 16 et (panee — 14 jieT) u rpymnmsl
JIMILI, KOTOPBIE OTBEYAJIM 32 MPECTYIUICHUS APYTUX B MOPSAKE KPYrOBOH I10-
pyku. CucreMa Haka3aHHUH TpeycMaTpuBalia CIeAYIOIe nX BUABL: mrpad
W KOH(HCKAIHMS; CMEPTHAsl Ka3Hb; TEJICCHbIE HaKa3aHUs (OTCEUCHUE PYKH,
yXa, Hoca, I'yObl, N30MEHHE TUICTHI0); BbJa4ya MMPECTYITHUKA NOTEPIIEBIIEMY
(U1 OTPabOTKM J10JIra WK JIUIsl Ka3HH); TIOPEMHOE 3aKIIIoueHne (KaK MpaBu-
710, He OoJiee, YeM Ha OJIMH T'OJ] U LIECTh HeJlellb); U3THAHNE U OObsBICHUE
BHE 3aKOHA; JINIICHUE YECTH; ITOKAsHKIE; JUIICHHE JJOIDKHOCTH. MOXXHO BBI-
JISTITh TaKHe HaKa3aHWsl, KaKk U3THAaHWE U OOBSIBIICHUSI BHE 3aKOHA, JJAaHHBIC
HaKa3aHUsl aBTOMAaTHYECKH JIMIIAIN MTPECTYHMKA [IpaBa 3aHUMaTh OIpee-
JICHHBIC JOJDKHOCTH WJIM 3aHMMAThCsl ONpEJIeNICHHOW JesiTesibHOCThio. Ha-
KazaHHe B BUJIE JINIICHHS YE€CTH IPUMEHSIIOCH K IIUISIXTE U 03HAYAJIO yTpary
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LUISIXETCTBA M ycaJbObl, YTO, B CBOIO O4Y€pe/lb, TAKXKe JIMIIAJIO [TpaBa 3aHH-
MaTh OINpEeJIeNeHHbIe JTOKHOCTH MM 3aHUMAThCSl ONPEAETICHHON JesTelb-
HocThr0. O003Hauaercs B Craryre Benmukoro kusikectsa JlutoBckoro 1588 1.
B HE3aBUCHMOH (hOpMe KaK CaMOCTOSITENbHbIH BHJ HaKa3aHWs B BHUIE JIH-
LIEHUs] JOJDKHOCTH, CIEeAyeT OTMETUTh, YTO JJaHHOE HAKa3aHUE YXKe MOIJIO
MIPUMEHSATBCS KaK ITOKM3HEHHO, TaK M Ha KaKoW-IMOO HeyCcTaHOBJICHHBIN
3aKOHOM IPOMEXKYTOK BPEMEHH, €CIIN OCYXIEHHBII ONpaBiaeT AOBepUe Ha
3aHATHUE JOJDKHOCTH Nepe] LIISIXTOH, HO Takoe MPOUCXOAUIIO KpaifiHe peko
[3,c.93].

ITocne BIrOYEHHST BOCTOUYHBIX 3eMelb benapycu B coctaB Poccuiickoit
HMIEpPUH NEePBOHAYAIBHO CYONPOU3BOJCTBO BEJIOCH MO CYIECTBOBABIINM
JIO0 3TOTO 3aKOHAM U 00bIYasiM, €CITH 9TO HE TIPOTHBOPEYHIIO UMIIEPATOPCKON
Biactu. Craryr Benukoro kuspkectsa JluroBckoro 1588 . ObuT OTMEHEH B
Burebckoit 1 Morusesckoii Tyoepuusix B 1831 r., B Bunenckoii, MUHCKOH,
I'ponnenckoii ryoepuusix — B 1840 1.

C 1 mas 1846 . Ha Bceil Teppuropun Poccuiickoil umMnepun ObLIO BBe-
JICHO B JEHCTBHE YIOXKEHHE O HaKa3aHMAX YTOJOBHBIX U UCHPABUTEIBHBIX,
MOXKHO OTMETHTb, YTO B JIAaHHBIM MepHoj 3akoHoAarenbcTBO Poccuiickoit
HMIEPUH paclpoCTPaHsIOCh NOJHOCTHIO Ha TEPPUTOPHIO COBpeMEHHOH be-
Japycu. YIOKeHHEe O HaKa3aHUSAX YTOJIOBHBIX M UCIIOJIHUTENIbHBIX 1846 T. 3a-
HUMAaJIO 3aMETHOE MECTO U HaKa3aHHE BBIPa)KAJIOCh B CIEAYIOIIUX (opMax:
JIMIICHUE TIPAaB COCTOSHMS; JIMIIEHHE BCEX 0COOCHHBIX, JIMYHO U MO COCTOSI-
HUIO IIPHCBOCHHBIX I1PAB U ITPEUMYILECTB; JIMIICHUE HEKOTOPBIX 0COOCHHBIX,
JINYHO U TI0 COCTOSIHUIO MPUCBOEHHBIX NpaB U mpeumyuiects. Kpome Toro,
JeicTBoBaii BonHckuil ycras o HakasaHusx 1875 ., B KOTOPOM TaksKe ObLIO
OTPaKEHO JIMIIEHNE PA3IMUHBIX NIPaB U JTOJLDKHOCTEH B CBA3U C COBEPIICHU-
€M NPECTYIICHHs] BOCHHOCITYKaIllUMU.

Jlanee MOXXHO BBIIEIUTh yXKE COBMECTHBIN, KaK Ha TEPPUTOPHU COBpE-
MeHHOH benapycu u Poccuiickoil umMnepuu NpuHATHII HOPMaTUBHBIHM IpaBo-
BOI1 aKkT — YronoBHoe ynoxkenue 1903 ., B KOTOPOM yKa3bIBaAJIOCh HA JIMIIIEHNE
npaB coctosiHust. OcoOeHHOCTSIMU B YTOIOBHOM yioxkeHun 1903 1. siBisiercst
cleAyIollee: NPeCTyHUK, COBEPIIUBIINN PEIUTHO3HOE WIN MOJIUTHYECKOE
MIPECTYILICHNE, MOT' PeabMIINTHPOBATHCS M BOCCTAHOBHUTHCSI B IIPABOCIIOCO0-
HoctH. JlumeHne mpaB 00s3aTENBHO CIIEJOBAJIO 32 IVIABHBIM HaKa3aHUEM,
(axynpTaTUBHOE MPUMEHEHHE OBIJIO HEBO3MOXHO [4, ¢.75].

Takum 00pa3zom, MOJKHO C/I€NIaTh BBIBOJL O TOM, YTO HaKa3aHHe B BUJIE JIU-
LIEHUs TIpaBa 3aHUMATh ONPEAEICHHbIE JOJKHOCTH MM 3aHUMAThCSI OIpe-
JICICHHOH JeSTeNbHOCThIO Ha TEPPUTOPUU COBpeMeHHOH bemapycu umeer
JIOBOJIBHO JUIUTEJIbHYIO HCTOPHIO CTAHOBJIEHUsI. B HacTosIiee Bpems JaHHBIN
BUJI HAKa3aHUs CTAHOBUTCS Bce OOJiee aKTyalbHbIM, TaK KaK B KX/Y10 SIOXY
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CIIMCOK HpeCTyHHeHHﬁ, K KOTOPBIM OHO IPUMCHACTCA, BCC 0oJibliIe ¥ 0OJIbIIe
pacmmpscTCs, 4To, B CBOKO OYE€PCAb, BbIZbIBACT MHTCPECC K JAaHHOMY BUIY
HaKa3aHMs.
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VK 331.108.5 (1-67 EADC)
E.B. Momuna

MOOLLPEHUA 3A TPY[l KAK CPEACTBO OBECMNEYEHWA
TPYAOBOU ANCLIMMNIINHBI B TOCYOAPCTBAX EA3C

B Hayke TpyaoBoro mpasa CIOXKHIUCH JBa OCHOBHBIX IOJXOAA K MOHU-
MaHHIO IPAaBOBOM MPUPOABI NOOLIPeHUil 3a Tpyd. IlepBrlii cBA3bIBAET MEpbI
MOOLIPEHHsI C LEJISIMH JAUCLMIUIMHBL TPyAd, CO CHOCOoO0aMu ee Iojiepika-
Hust. Bropoii paccMarpuBaeT Takue Mepbl, Kak CpeICcTBO obecredeHus d¢-
(exrTuBHOTO TpyAa. IIpr 3TOM HOPMBI, PEryIMPYIONIHE MOOMPEHHUS 32 TPY/L,
Yalie BCEro pacrosaralorcs B miaBe TpynoBoro kojekca Pecryonuku bena-
pych (TK), nocesmenHol qucuurummHapHoi orBercTBeHHOCTH (T 13 TK,
1. 21 TK Pecniy6nuku Apmenus, . 12 TK Keipreizckoii Pecrry6mukw, 1. 30
TK P®). Uckmouenne cocrasisier Toabpko TK Pecrryonuku Kasaxcras, B ko-
TOpOM OOJIbIlIE HE KOHKPETHU3UPYIOTCSI MOOLIPEHHs] KaK CaMOCTOSTEIbHOE
[IPaBOBOE SIBJIIEHUE, 3a UCKIIOUYEHUEM JOMOJHUTENbHBIX OTIIYCKOB MOOIIPH-
TEJILHOTO XapaKTepa M IOOIIPEeHuUs] PaOOTHUKOB 3a COJCHCTBHE B CO3/1aHUU
0aronpuATHBIX YCIOBUH Tpy/la Ha pabovynx MecTax, palloHaIN3aTOPCKue
MIPE/TIOKEHNUS IO CO3JJaHuI0 Oe30MacHbIX ycnoBuid Tpyaa (cr. 182). Ykazan-
HBIU ITOJIXOJ1, C OJHOW CTOPOHBI, MOXET OBITH OOYCIJIOBJICH JCLEHTPAIN3ALH-
el IPaBOBOTO PETYIUPOBAHMS MIPABOMOYHUS PAOOTOAATENS 10 ITOOIIPEHHUIO
paboraukoB. C pyroil CTOPOHBI, IIOJIaraeM, 4To OH OTpaykaeT oOlee u3Me-
HEHHE OTHOLICHUSI K IEHHOCTH TPY/a, K HAEMHOMY PaOOTHHKY B IIE€JIOM.
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[Toompenus 3a TpyA SBISIOTCS PAa3HOBUAHOCTBIO CTUMYIIOB B TPYIOBOM
nipase. [lociequne BKIIIOYAIOT B ce0s1 MHBIE TO3UTHUBHBIC TPABOBBIE CPE/ICTBA!
JIBTOTHI, Ha10aBKH, JIOIUIAThI, KOMIIeHcau. Hapsiny ¢ ycrosiBiieiics kiraccu-
(uKanuel HopM Ipasa (IpeanucaHne, J03BOJICHUE, 3alPET) YUYSHBIMHU OBLIO
MIPEUIOKEHO BBIIEIATh U MOOLPUTEIIbHBIE HOPMBI, OCHOBHOM CMBICIT KOTO-
PBIX COCTOUT B TOM, YTO HOOIIPEHUE €CTh HE TOJIBKO PEAKIIMs Ha ONpe/esICH-
HOE TIOBEJICHNE, HO U CTUMYJ Ha Oy/yluee, NpU3bIB K OIPE/ICICHHOMY I10-
BeneHuto (B.H. CmupnoB). CounanbHoe Ha3HaY€HUE MOOIIPUTEILHBIX HOPM
LIMpe eI NOAJepKAHUS TPYAOBON AUCIUIIIIMHBI, HOCKOJIBKY TaKHE HOPMBI
MOTYT BO3/ICHCTBOBaTh Ha IOBEJACHUE PAOOTHUKOB B IIEIIOM.

B PecnyOnuke Benmapych moBBIIIEHHOE BHUMaHHWE yAeJsieTcst odecre-
YEHHIO TPYIOBOM AUCLUIUIMHBI, O Y€M CBUAETENBCTBYET PsAJ] aKTOB ITIaBbI
rocyaapcrTsa u peopMHpoOBaHUE TPYIOBOTO 3aKOHOAATEIHCTBA B LIEIISIX YCH-
JICHUS TUCUMIUTMHAPHOW OTBETCTBEHHOCTH. FIMEHHO COOMIOEHHE TPYIOBOM
JUCLUIUIMHBl TPU3HAETCA YCJIOBHEM BBICOKONPOU3BOAUTENBHOIO TPYAA.
[IepBocTeneHHoOe 3HAYEHUE IPUAAETCS MEpPaM TUCHUTUIMHAPHBIX B3bICKAHUIN
W TUCUUITIMHApHOTO Bo3aencTBus (4. 1, 4 ct. 198 TK). Mepsl noompenuit
3aHUMAIOT MECTO, HE YUUTHIBAIOIIEE UX 3HAUEHHE JUI1 MOTUBAIIMU PAaOOTHH-
KoB. M3BecTHO, 4TO peanusys NpaBo HA TPy, paOOTHUK CTPEMHUTCS MOBBI-
CUThb U TNOJATBEPAUTH CBOI0 KOMIIETEHTHOCTb; IOIYYUTh BBICOKYHO OIICHKY
Kak npogeccroHaa; ObITh YBEPEHHBIM B TOM, YTO €ro pabora BocTpedoBaHa
U IPUHOCHUT Nouib3y. Kak moxassIBaeT n3yueHue HayqyHOH, SKOHOMUYECKOH 1
IOPUMYECKON JIUTEPaTyPhl, KOPPEISLHS MEXTy COOMIOAEHUEM TUCIUIITHHBI
Tpyaa u ero 3pPEeKTUBHOCTHIO HE TaK BEJIHMKA, KaK IPUHATO CUUTaTh. Bo MHO-
I'MX UCTOYHUKAX YTBEP)KAACTCS, YTO MEPbI YOCXKICHHUS 1 ITOOIIPEHUS 3HAYH-
TEeNBHO 3P PEKTUBHEE, YEM MEPbI IPUHYKICHUSL.

Mepsl nooupeHus AeaSTcsl Ha MaTepuanbHble (IPEeMUH, HarpaxjaeHue
MI0IapKOM, JIOTIOJHUTENBHBIN moommputenbblii ortnyck (TK PecnyGnukn
Apwmennu, TK Pecniyonuku Kazaxcran) m HemarepuasibHble (OOBsIBICHHE
0J1aroapHOCTH, HarpakJeHHe IrpaMoToi, pasmenieHune Ha Jlocke modyera,
nipezcTaBieHue K 3sanuto ayuniero no npodeccun (TK PO, TK Keipreizckoit
PecnyOnuku). OTaenbHO clielyeT OTMETHTh TaKOH BH/] HOOLIPEHNS, KaK CHsI-
tue qucnuiuinHapHoro B3sickanus (TK Pecnyonuku Apmenusi). B Benapycu
JIAaHHBIM BUJI MOOILPEHHUS MIPEIYCMaTPUBAETCS B PaMKax IPAaBOBOIO Peryiu-
pOBaHUS CTIeNUATbHON AUCIUIIIMHAPHON OTBETCTBEHHOCTH.

[Tpumepnslii nepeuens mep noopenust B TK orcyrersyer. 1o oOmemy
MIPaBUITy BUBI MTOOIIPEHUH PAOOTHUKOB 3a TPY/ ONPEIEIISIOTCS KOJUICKTHB-
HBIM JIOTOBOPOM, COIVIAIIEHUEM WJIM NpaBHJIAMH BHYTPEHHErO TPYZOBOIO
pacniopsinka (IIBTP), a Takke ycTaBaMu U IMOJIOKCHUSMHU O JUCIUILTHHE
(ct. 196 TK). JleneHue Mep MOOIIPEHUS 3a TPYJ Ha 00IIUE, IPUMCHIEMBIC KO
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BCeM pabOTHHMKAM, U CHEHHAIbHBIE, OTHOCSIINECS K ONPE/ICICHHOMY KPYTy
rpax/iaH, MO-MPEXKHEMY aKTyaJbHO. B 4acTHOCTH, COTPYIHUKU MUIIUTAPH-
30BaHHOM TOCYAapCTBEHHOMN CITy>KObI MOTYT OBITh TOOLIPEHBI HArPayKICHH-
€M HarpyiHbIM 3HaKOM, NPHUCBOEHHEM OYEPEIHOr0 CHELHATbHOIO 3BAHUS
JIOCPOYHO, HATPAYKACHUEM XOJIOJHBIM OPY>KHUEM.

BaxkHo pa3nuyarhs npaBoBbIE CPEACTBA MOOLIPEHUIT 3a TPYA U TaK Ha3bl-
BaeMble MEpbl MOPaJIBHOTO CTHUMYJupoBaHus. [locnenHue He MOTYT OBITh
BHECEHBI B TPYJIOBYIO KHMKKY PaOOTHHKA, HUKAaK HE OTPAKAIOTCs B €I JINY-
HOM Jeine. K 4umciy TakoBBIX OTHOCSTCS CIETYIOLIUE MEphl: KOMIEHCALUS
M0e3]IKN Ha NpodeccHoHaIbHY0 KOH(pEPEHIINIO; OIaronpusTHbIE OT3bIBBI O
pabore coTpyaHUKa; 0003HAYECHHBIE NIEPCIEKTUBBI KAPHEPHOTO POCTA; OIlIa-
Ta aDOHEMEHTOB B CIIOPT3aJI; 30HBI OTAbIXa B oduce; «kode ot meda» u Jp.
Xopouio M3BECTHBI TAaKXKe MPO(ecCHOHAIbHbIE KOHKYPCHI U KOPIIOPATHB-
Hble Harpajsl. [IpuBeeM HHTEpECHBIH MpUMep MOOLIPEHUH U3 POCCUNCKON
MIPAaKTHKH: SKCIATOB, Pa0OTABIIMX B POCCUICKON KOMIIAHUH, 0053aIM e¥Ke-
MeCSAYHO yuuTh He MeHee 100 pyccKUX CJIOB U BKJIIOUMIIH YHUCIIO BBIYYEHHBIX
CJIOB B pacyeT BO3HATPaXACHUs 3a TPYA.

[IpumeyarenbHO, YTO B 3alaJHBIX TOCYNApCTBaxX BakHeHend (Gopmoi
TIOOIIPEHHMS 32 TPY/L SIBJSIETCS HOBBILICHHE KBATU(PHUKAIMHY, TPET0CTABICHHE
BO3MOYKHOCTH OOyYEHHS 3a CUET HAHUMATeJsl, TapaHTUH KapbepHOTO POCTa.

[ToguepkHeM, 4TO B TPYHOBYIO KHIKKY paOOTHHMKa BHOCSTCSI TOJIBKO
HEKOTOpBIE CBEACHHS O HArpaKACHUSX M MOOIIPEHUsIX 3a ycHexw B pabo-
Te (0 HarpaXJACHUH MOYETHBIMU IPaMOTaMH, HarpyJAHbIMH 3HAaKaMH); O I10-
OLIPEHUSX, ONPECIICHHBIX COLMAIbHO-NAPTHEPCKUMHU COIVIALICHUAMHU WIN
[IBTP, a Taxke ycraBamMu M IOJOKCHUSIMH O AMCHMIUIMHE (OOBSBICHHE
0J1aroJapHOCTH, HarpaXJICHUE IIEHHBIM ITOJIapKOM H JIp.). 3allucH O BbIILIa-
TE€ MpeMui, IPeAyCMOTPEHHBIX JIOKAJIBHBIMU NIPABOBBIMU aKTaMU, B TPYIO-
Bble KHIDKKU HE BHOCATCS. CTOMT 0OpaTuTh BHUMaHHE Ha TO, 4TO B 1. 29
Tunoseix IIBTP 3akpennena nucnosutusHas HopMa: «lloomrpeHust Moryr
OOBSIBIISAITECS NPUKAa30M HaHWMarels». OJHaKOo OCHOBAHHMEM JUIsS BHECCHUS
B TPYIAOBYIO KHMXKKY 3alllICEl O HarpakICHUSAX U MOOLIPEHUSX SBISETCS
HMMEHHO NpuKa3 (pacnopsbkeHue) HaHuMaress. MHble Mepbl, IMEIOIUe CTH-
MYJIUPYIOUIUH (MOOIIPUTENbHBIN) XapakTep, He OTpaXxaroTcs B JOKyMEHTax
0 TPYIIOBO# J€SATEIBHOCTH PabOTHHKA.

IIpoBeneHHBIN aHAIU3 HEKOTOPHIX KOJMJIEKTUBHBIX aorosopos u IIBTP
CBUJIETEJICTBYET O HEIOCTAaTOYHOM BHUMAaHHMU HAaHUMATENs K IMPaBOBBIM
CpeACTBaM MOOIIPEHHUS 3a TPYH. XapaKTepHO, YTO U B ['eHepaIbHOM cora-
menun Mexay [IpasurensctBom Pecriyonuku benapycs, pecryOonukaHcku-
MU 00bEIMHEHUSIMH HaHuUMaresed U npodcoro3oB Ha 2019-2021 rr. mepsl
MOOIIPEHNs YIIOMUHAIOTCS B KOHTEKCTE YKPEIIICHUS TPYI0BOM AUCIUTIIUHBI
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U TIOBBIIICHHUSI OTBETCTBEHHOCTH PaOOTHUKOB B YacTH coOItoneHus: Tpedo-
BaHMHU MO OXpaHe TPY/A; a TAKXKE M0 OTHOIICHHIO K YYaCTHIO PaOOTHUKOB B
KYJIBTYpPHO-MACCOBBIX M CIIOPTHUBHBIX MepONpUATHsIX. O4eBUIHO, YTO OXpa-
Ha Tpyaa — IpEUMYIIECTBEHHO OTBETCTBEHHOCTh HAHUMATCJIA, a KYJIbTYPHO-
MaCCOBBIC U CIOPTUBHBIC MEPOIIPUATHA HE OTHOCATCA K IPOUECCCY Tpyaa.

HedopmanbHas npakTrka MOPalbHBIX MEP CTUMYJIUPOBAHUsI, O€3yCIIOB-
HO, BakHa. OJTHAKO MOCKOJIBKY chepa HeMaTepHaIbHBIX TTOOLIPEHUH paboT-
HUKOB (DAKTHYECKH MMEPEHECCHA HA JIOKAJbHBIH YPOBEHb (MJIM BOOOIIE HC-
KJII0OYeHa M3 BHUMaHUs 3aKoHonarens, kak B Kazaxcrane), To HEOOXOIUMO
yCTaHaBJIMBaTh CANHbIE IIPABUIIA TOOLPEHUH ISt BCEX paOOTHHKOB KOHKPET-
HOTO HaHUMATes, A1 9TOr0 M pa3paboTaHbl JIOKAIbHBIC IPaBOBBIE HOPMBI.
[MoompeHnus 3a Tpyx OIOKHPYIOT HapyIICHUS TPYIOBOW IUCLHUIUIMHBI KOC-
BEHHBIM 00pa3oMm. [ TaBHOE UX MTpeHa3HAYCHUE — TOBBICUTH (D (hEeKTHBHOCTH
TpyZa, CO37aTh OIaroNpHATHYIO pabodyto 00CTaHOBKY, CITOCOOCTBOBATH pea-
JHM3alMU paOOTHHKOM IIpaBa Ha TPYHOBYIO YeCTh M TPYAOBYIO PEITyTallHIO.
Pemmth 00e 3amayu NPHU3BAaHO NPABOBOE PEryIMPOBAHUE IMOOLIPSHHUH 3a
TpPyI, OCHOBAaHHOE HA NMPUHIMIIAX CIPABEUTMBOCTH, 3alpeTa AUCKPHMHHA-
L[1M, y4eTa HHTEPECOB YYaCTHUKOB KOJUICKTHBHOTO TPY/a.

VJIK 347.15/18
M.A. Ilawkees, /I.A. Tapacenko

0 COOTHOLLEHWK NMPABOBbBIX COCTABOB AEN
Ob OBEbABNEHUN TPAXOAHWHA YMEPLLUM
1 O MPU3HAHWUU ErO BE3BECTHO OTCYTCTBYIOLLUM

Jena o mpu3HaHHM TIpakKIaHUHA OE3BECTHO OTCYTCTBYIOLIMM HMEIOT
MHOTO 001IIero B CBOeM (haKTHUECKOM COCTABE C JIeJIaMH O TPU3HAHUU I'PaX-
JIJaHUHA yMEPIINM, OJHAKO IOCJIE[HUE OoJiee CIOKHBI 110 CBOCH NMpPaBOBOH
XapaKTEePUCTHKE.

Panee cyiiecTBoBasa MpakTHKa PACCMOTPEHHS J1eJI 00 OOBSBICHUH TPaXK-
JlaHMHA YMEPIIUM B JIBYX CTaIUsIX: TPeOOBAIOCh, 4TOOBI BHaYae ObLIO BbI-
HECEHO PEIICHUE O NPU3HAHUY TPaXAaHHHA OE3BECTHO OTCYTCTBYIOLINM, a
3aTeM, yXKe B JIpyroM IPOLECCE, ITO JIUI0 MOIVIO OBITH OOBSIBICHO YMEPILIHM.
[Tociie mpUHATHA HOBOTO 3aKOHOAATEINILCTBA CyAeOHast IPAKTHUKA OTKa3a1ach
OT JIBYX CTaJIMH, ¥ TEHePh Aeiia 00 0ObSIBICHUH IPaXKIaHUHA YMEPILIUM pelia-
10TCsI B OZTHOM Tiporiecce. OHako Oojee TIIyOOKHi aHaIM3 IPaBOBOM Xapak-
TEPUCTHKHU TUX [ YOKAAeT B TOM, YTO HM3MEHWIIACH JIUIIb (hOpMa, OJHAKO
CYIIIHOCTh OCTajach TOW JKE, MOCKOJIBKY B OCHOBE CYIEOHOIr0 OOBSBICHUS
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IpaXAaHNHA YMEPIIUM JIeKaT B TIEPBYIO o4epeab (GakTHUECKUE OCHOBAHMUS
MIPU3HAHUS CYJOM €ro 0e3BEeCTHOTO OTCYTCTBHS. be3BecTHOE OTCyTCTBHE
03HA4YaeT OTCYTCTBUE CBEACHHUI O TpaKIaHWHE B TEUEHHE OJHOrO rofa, a
OOBSIBIICHHE yMEPIINM O3Ha4aeT OE3BECTHOE OTCYTCTBHE CBBIIIE TPEX JIET
1 TIPH OTIPEIENICHHBIX YCIOBHUSX 3TH CPOKU COKPAIIEHBI 10 IIECTH MECSIIEB,
HO IIPH 3TOM HEOOXO0/IMMO YCTaHOBUTH OOCTOSITENILCTBA, JAlOLIHe OCHOBAHUS
MIPEAIoIaraTh, YTO I'pakAaHMHA YK€ HET B JKMBBIX (HECUACTHBIN Cirydai,
aBapwsi, CTHXUIHOE OE/ICTBUE, BOCHHBIE ICHCTBUS U T. 11.). TecHas B3auMOocC-
BSI3b MPU3HAHMS OE3BECTHO OTCYTCTBYIOLIMM I'PaKAaHUHA U OOBSIBICHUS €T0
yMEpIIM 00HAPYKUBAETCS TAKXKE M B TOM, YTO B 000MX CIIydasx Cymy He-
00X0MMO YCTaHOBHUTH JaTy (I€HB, MECSIII, TO/T), KOTa O TpaKIaHuHE ObUTH
TIOJTydeHBI rocieaHue cBenenus. [IpaBuia ncurcienus Hayaaa 6€3BeCTHOTO
OTCYTCTBHS M3IIOKEHBI UG B CT. 38 I'paskmanckoro xomekca PecrryOnuku
Benapycs (I'K), ogHako cyas!l pyKOBOACTBYIOTCS UMH U TIPH PEILICHUH AeT 00
OOBSIBICHUHU TPaKIaHWHA YMEPIIUM B COOTBETCTBUH co cT. 41 ['K.

Tak, cynom LlenTpansHOro paiiona I. MuHCKa OBIIO OTKa3aHO B YAOBIET-
BOopeHuH 3asBieHus M. 00 o0bsiBiaeHu ymepmnM B. o TeM OCHOBaHUSIM,
YTO HE MCTEK TPEXJIETHUM CPOK, IperycMoTpeHHbil cT. 41 'K,

HecMoTpst Ha CXOJACTBO MPAaBOBOTO cOCTaBa ATHX Jed (00 0OBSIBICHUH
YMEpLIUM U O NMPHU3HAHUN OE3BECTHO OTCYTCTBYIOIINM), OHH MMEIOT M H3-
BecTHOE pasznuune. Ecim Oe3BecTHOE OTCYTCTBHE O3HAUaeT HEIOIydeHHE
CBEJICHUH O Tpa’kIaHMHE >KMBOM WM MEPTBOM B TEUEHHE rojia, TO OOBsB-
JICHNE TPXJaHUHA YMEPIINM, onIolIas 0e3BeCTHOE OTCYTCTBHE, SIBISCTCS
BMECTE C TEM CaMOCTOATEIbHBIM CJIOKHBIM ITPABOBBIM SIBICHUEM, BKITFOUAIO-
LM HECKOJIbKO (hakTHYecKHX cocTaBoOB. B nmTeparype oOuienpu3HaHHO,
YTO 0OBSIBIICHUE YMEPILIHM B OTIIMYHE OT IPU3HAHUS O€3BECTHO OTCYTCTBYIO-
MM OCHOBAHO HA MPE3yMIIIIH CMEPTH I'pakIaHUHA.

AHanm3 3aKOHOJATEeNIbCTBA U Cy[ACOHOM NMPAKTUKH ITO3BOJISET TOBOPHUTH
0 TOM, 4TO OOMmH (PaKTHYECKUI COCTaB — OOBSABICHNE TPaXKITaHUHA yMeEp-
MM — BKJIFOYaeT B ce0st Kak (pakTHyeckuil cocTaB O€3BECTHOIO OTCYTCTBUS,
TaK U 00CTOSITEIIHCTBA, JAIOLINE OCHOBAHHE MTPEAIIOIaraTh CMEpTh O€3BeCT-
HO OTCYTCTBYIOILETO.

Kpome toro, 00bsBiIeHIE IPaKIaHUHA YMEPIINM UMEET ClIeHn(PUUECKYI0
XapaKTepUCTHUKY, KoTOpas 3axitodaercs B ciexytomemM. Crarest 41 T'K HazbI-
BAeT HECKOJIKO CPOKOB, IO HICTEUEHUH KOTOPHIX 0€3BECTHO OTCYTCTBYIOIINI
TPaKAaHUH MOXKET OBITH B Cy1eOHOM TOpsiaKe OOBsIBICH yMepiunM. B nnre-
parype 3TH CPOKH Ha3bIBAIOT OOIIMMH U COKPAIICHHBIMH.

OObsBIIEHHUE TPAXKIAHWHA YMEPIIUM POU3BOJMTCS B Cy/Ie 00LIeH 1opHc-
JMKINH B TIOPsIKE 0COO0T0 MPOM3BOACTBA (KaK M MPU3HAHUE ero Oe3BecT-
HO OTCYTCTBYIOIINM). B kadecTBe nenu oObsABICHNS TPaXIaHUHA YMEPIIUM
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3asIBUTEJIM YAIlle BCETO YKA3bIBAIOT: YIS IMONyUCHHS IICHCUH 110 CIIy4Yaro I10-
TepU KOPMHJIbIIA — OKOJIO 45 %, I modMydeHus: HaciencTBa — 28 %, s
npekpariieHust Opaka — 23 %, npoune — 4 %.

MOXHO JIaTh CIEYIOUIYI0 KiIaccu(UKAIMIO 3asBUTEICH U 3aHHTEPECO-
BaHHBIX JIHII IO UCCIIETyeMOW KaTeTOPHH JIeI:

IpaXJAaHuH, B OTHOILIEHHH KOTOPOT'O 3asiBJIIEHO TPEOOBAaHKE O MPU3HAHUN
€ro Oe3BECTHO OTCYTCTBYIOIIUM HIIH 00 OOBSBICHUN YMEPIIIHM;

(hm3MYecKue M, COCTOAIINE C TIPOTABIINM 0€3 BECTH IPa)XTaHHHOM B
POJCTBEHHBIX OTHOILCHUSIX, HMCIOIIHNE JTMYHbIN, CyObEKTUBHBIN HHTEPEC K
HCXOMY JIena;

(usnuecKue J1Ia, COCTOSIINE C TPOMABIINM IPAXIAHUHOM B 00s13aTeIb-
CTBCHHBIX OTHOIICHUSX, UMCIOIINE JINYHBIH CyObEKTUBHBIA UHTEPEC B HC-
XOJIe Jena;

I0pUANYECKHUE JIMIA U OPTaHU3aLMH, HE UMEIOLINE CTaTyca I0PUANYeCKO-
TO JIUIA, ¢ KOTOPBIMH TIPOTIABIIHIA 0€3 BECTH TPAKIAHUH COCTOSIT B KaKHAX-
00 0053aTETFCTBEHHBIX TPABOOTHOICHNUSX;

CYOBEKTBHI TPAKIAHCKUX MPABOOTHOMICHHUHN, HAXOISAIIUECS C TPOTABIINM
0e3 BeCTH TPaXIAHWHOM B OTHOIICHUSIX T'Pa)KIaHCKO-TIPABOBOTO XapakTepa
(HanpuMep, B OTHOLICHHUSIX COOCTBEHHOCTN);

MIPOKYPOP U OPTraHbI TOCYAAPCTBEHHON BIACTH, OPraHbl MECTHOTO CaMo-
yIpaBICHUS, OPTAHU3ALNH U TPaKAaHe, 00paIIaloifecs B Cya OT CBOETO
HWMCHHU B 3alllUTY UHTCPECA APYTUX JIML, O6H16CTBCHHBIX HUHTEPECCOB, UMECIO-
II¥e TOCYIapCTBCHHBI HHTEPEC B UCXOAE AeTa.

[IpaBuibpHOE OmpeneneHne IPaBOBOTO CTAaTyCca TOT0, KTO U3 YIaCTHUKOB
Iporecca OTHOCHTCSI K 3aMHTEPECOBAHHBIM JIMLIAM, CIIY>KUT HEOOXOAMMOU
TIPETIOCHUTKON UCTIONB30BAaHISI IMH TIPOIIECCYATBbHBIX MPaB B MEJSIX 3aIllH-
ThI CBOUX 3aKOHHBIX HHTEPECOB.

Cyn paccMaTpuBaeT JaHHYIO KaTETOPUIO eIl ¢ 00s3aTeIbHBIM YYaCTHEM
MIPOKypopa, KOTOPHIA B MPOIIECCE BCETAa BBHICTYIACT B 3aIIUTy WHTEPECOB
3aKOHa, BBITIOJIHSS PABOOXPAHUTENILHYIO (PYHKIIUIO U HE SIBIISISICH CTOPOHOU
B JIeITe, 3aHMMaeT 0co00e MOJIOKEHUE B CYAONPON3BOACTBE. Jlena o mpu3Ha-
HUU TpaKJaHnHA O€3BECTHO OTCYTCTBYIOIINM PACCMATPHUBAIOTCS C yYACTHEM
MIPOKypopa JUIsl 1a4K 3aKIF0UEHHS 10 JIeITy.

Taxkum 00pazoM, HHCTUTYT OOBSIBIICHHS TPaKJaHWHA YMEPIIUM 1 HHCTH-
TYT 00BABICHUS TpaxXJaHHa 6€3BGCTHO OTCYTCTBYIOIIUM HaIIPpaBJICHBI Ha
3alIUTy TpaB CYOBEKTOB TPasKJAHCKOrO 000pOTa ¥ HAa CTAOMIIH3AIHIO TPaX-
JTAHCKUX IPAaBOOTHOLIEHUH.
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VIIK 349.225.6
H.A. Conankuna

ANCLUUNINHAPHAA OTBETCTBEHHOCTb PYKOBOAWUTENA
KAK 3AKOHHAS ®OPMA BO3[ENCTBUA
HA HAPYLUUTENS TPYLOBOW OUCLMNIUHBI

OO1ecTBeHHbIE OTHOILEHUSI B chepe Tpyaa CTPOSATCs TakuM 00pa3om,
YTO BCETJIa JJOJDKHO MTPUCYTCTBOBATD JIMIO, PYKOBOJSIIIIEE ITPOLIECCOM TPYAa,
JIMI0, KOTOPOE MOXKET HAIPABUTH B HY>KHOM PYCII€ TPYAOBYIO AEATEIHLHOCTH
LEJION TPYNIIbI JIIOfeH, ONpenesuTh OOLLyI0 Lelb U 3aady sl KaKIoro.
B cdepe Tpyna nanHas posib Haubosee SiPKo BhIpaXKEHa Y PYKOBOIMTEISI Op-
raHu3alyy KaK y JInla, 001a1atomiero NoJIHOMOUUSIMH 110 YIIPABJICHUIO Hau-
Oosiee 000COOIEHHBIM, CAMOCTOSITENIHBIM M HE3aBUCHMBIM 00pa30oBaHHEM
B COBPEMEHHOM o00IlecTBe — opranuzanueil. KiroueBoll kareropueil npu
IMOHUMAHUU CYHIHOCTHU PYKOBOIAUTEIIA ABJIACTCA KaTE€TOPU YIIpaBJICHUA, I10-
CKOJIbKY MMEHHO peaJibHble JEHCTBUS 1O YIPaBICHUIO OpraHu3aluen npe-
BpalaOT YeJIOBEKa B PYKOBOAMTEIISA, Ubsl POJIb CBSI3aHA C MOBBILIEHHON OT-
BCTCTBECHHOCTBHIO 3a NMMPUHUMAEMBIC PCHICHHUA W BBCPCHHBLIX B IMOAYMHECHUEC
moned. TpynoBasi JMCHUIUIMHA — HEOOXOIMMOE YCIOBUE BCSIKOTO COBMECT-
HOrO Tpy/a, MoAAEpKaHUE MPABOIOPSAKA B TPYAOBBIX IIPABOOTHOLICHUSX.

Crneunduka GpyHKIMOHAIBLHOMN PO PYKOBOIMTEISI OPraHU3aUH 3aKII0-
4yaeTcsi B €ro OJM30CTH K COOCTBEHHUKY OPraHM3alliu, ¢ KOTOPhIM PYKOBO-
JIUTEJIb HEPEAKO U acCOLMUpyeTcs. B aTom mposiBiisieTcsi IpOTHBOPEYMBOCTh
HOJIOXKEHUsSI PYKOBOJMTEIISI OPraHU3aly, KOTOPbIi, Oyay4n 10 CyIIeCTBy U
[0 CBOEMY IOPHJIMUECKOMY CTaTyCy HAeMHBIM PaOOTHUKOM, IIPEJICTABIISET B
TO K€ BpEMsI HHTEPEChl COOCTBEHHHMKA OpraHu3anuu. J[BOHCTBEHHOCTh Ta-
KOT'O TIOJIOXKEHHSI 00YCIIOBIUBACT MPOOJIEMbI B MPUBJICYEHUH PYKOBOAUTEIS
OpraHu3alium K }:[PICHPIHHHHapHOﬁ OTBCTCTBCHHOCTH.

Hecmotrpst Ha 04eBHAHYIO CHEUU(UKY TPYAOBBIX OTHOLICHUIH PYKOBO-
JIUTENIs, CIeLUaIbHOTO 3aKOHOAATEIBHOTO aKTa, HEMOCPEACTBEHHO IOCBS-
IIEHHOTO PEryJMPOBaHUIO €ro TPY/a, 10 HACTOSAIIEI0 BPEMEHH HE NPUHSTO.
HOpMI)I, YCTaHaBJIUMBAOIIUEC OTACIBHBIC 0COOEHHOCTHU €ro TPYAOBBIX OTHO-
meHHﬁ, HaxXoOdATCd B PA3JIMYHBIX 3aKOHOAATCJIBHBIX AKTaX W HEPEIAKO I10-
Pa3HOMY PEryJIHpYIOT TOXK/IECTBEHHbBIE CUTYAIHH.

B ropuandeckoit smreparype CrpaBeIMBO OTMEYAETCs, YTO PYKOBOJH-
TEJb, SIBJISASACH PAOOTHUKOM OpPraHU3aIiy, 00s13aH COONI0AaTh TPYIOBOI pac-
HOPSJIOK... 3aKOHO/IATEINb HE JieJlaeT UCKIFOYEHUs! Ul PyKOBOJMTENEH opra-
HU3allu B 4YaCTU MNPHUBJICUYCHHUA HUX K HHCHHHHHH&pHOﬁ OTBCTCTBCHHOCTH!
KakK U ApYrux pabOTHUKOB, PyKOBOJIUTEICH MOKHO YBOJIBHSTD 33 HAPYIICHUS
prI[OBOﬁ JAUCHUIUIMHBI U HCHAJICKAICC NCIIOJTHCHUEC TPYIOBBIX 06$I3aHHO-
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CTel, OOBSBIISITH UM 3aMEUaHHs ¥ BBITOBOPBL. OHAKO HA MIPAKTHKE BO3HHUKA-
eT npobneMa ¢ CyObeKTOM MPUBIICUCHUS] PYKOBOAUTEISI K OTBETCTBEHHOCTH.

JIBOCTBEHHOCTh NIPUPOBI JUCIHUIIMHAPHONH OTBETCTBEHHOCTH PYKO-
BOAUTCIIA, SABJIAIOIIAACA MPAMBIM CJICACTBUEM CJIOKHOCTHU €ro IHpaBOBOI'O
cTaTyca, HAXOJUT OTPA)KEHHE TAK)KE B OTHOIICHWM 3aKOHOJATENs K 00s3a-
TEJILHOCTH NPUMEHEHHsI JIMCUUIUIMHAPHOW OTBETCTBEHHOCTH. [0 oOmmemy
NpaBUIy B CIy4ae COBEPIICHUS! pa0OTHUKOM JTUCIHUILIMHAPHOTO IIPOCTYIIKA,
HaHUMATeIb MOKET IPUMEHHUTH (MMEET IpaBo) JUCHUILUTMHAPHOE B3BICKA-
HUE, & MOXKET U HE IPUMEHHTb €ro.

B T0 e Bpems B HacToslIee BpPEMsl B TPYZOBOM 3aKOHOAATENbCTBE HET
CIELMATIBHOTO TOPSI/IKA MTPUBJICUYCHHS] PYKOBOAMTENCH OpraHn3alyy K JHc-
I_ll/IHJII/IHapHOI‘/II OTBCTCTBCHHOCTH, XOTs, HA Hall B3IJIAA, TaKas HeO6XOZ[l/I-
MOCTb CyIIECTBYET.

Hmeror MecTo OBITH NPOLETYpHBIE MPOOIEMBbl MPUBICUYCHHUS PYKOBO-
JUTeNel OpraHu3aluii K JUCUUIIIMHAPHON OTBETCTBEHHOCTH. Peanu3anus
monoxenuit ct. 199, 200 Tpynosoro xomekca Pecmyommku bemapycs (TK)
K PYKOBOJUTEINSIM OpraHU3aluii Ha MPAaKTHKE BBI3bIBAET CEPbE3HBIE BOIPO-
CBI: TIOPSIIOK IPUMEHECHUS TUCIUIUINHAPHBIX B3bICKAHUHN, 3aKPETICHHBIN
B cT. 199 TK, B ciyuae, korna HapyluTeNeM AUCUUIUIMHBL TPYAA SIBISIETCS
caM pyKOBOAUTEIb OPraHn3alMu, JJ0CTaTOYHO CIIOKHO cobuoctu. HecoOuto-
JICHUE ITOTO TOPSAKA MOXKET MPUBECTH K NMPU3HAHMIO AWCIUIUIHHAPHOTO
B3bICKaHHsI HECOOTBETCTBYIOLIMM 3aKOHY, €r0 OTMEHe (OTMEHe IpHuKaza 00
O6’I)$IBJ'ICHI/II/I 3aMC€4aHus UJIn BLIFOBOpa) NI OTMEHE U BOCCTAaHOBJICHUIO PY-
KOBOJIHUTEIS HA paboTe (ecii OBLTO MPUMEHEHO TUCITHITIHAPHOE B3BICKAHNE
B BUJIC YBOJIGHEHUS ).

B ciryuae, xorga HapymumTeneM SIBISIETCS caM PYKOBOAWTENIb OpraHU3a-
LIUH, B TIOPsIAKE TPUMEHEHHS TUCIUIUTMHAPHBIX B3bICKAaHHUH, TIPEITyCMOTPEH-
HOM cT. 199 TK, 0OHapy»KUBAKOTCS SIBHbIC HEAOCTATKH, (DAaKTUUCCKH OJIOKH-
pYIOIINE BO3MOXKHOCTh €r0 IMPHUMEHEHUS K JaHHOW KaTeropuH PaOOTHHKOB.
Bo3HMKaIOT IpaKTHYECKUE BOIPOCHL: KTO B JIAHHOM Cilydyae OyAeT SIBISITHCS
YIOJTHOMOYEHHBIM OT UMEHHW HAHUMATEIIA JIMIIOM, lITO6LIZ BO-TICPBLBIX, YCTa-
HOBHTH (haKT COBEPIICHUS PyKOBOAUTENEM JACHCTBH (Oe3aeiicTBIE), UMETO-
LIMX [TPU3HAKH JUCHUITMHAPHOT'O TPOCTYIIKA, U HHUIIMAPOBATH IPUMEHEHHE
JUCHUIIIIMHAPHOTO B3bICKAHHS K PyKOBOIUTENIO; BO-BTOPBIX, HCTPEOOBATH Y
pyKoBOANTENS! OOBSICHEHNMS IO (haKTy HApYyLIEHUsI H COCTaBUTh B HEOOXOIH-
MBIX CJIy4dasiX aKThbl (06 OTKa3€ OT O3HAKOMJICHUSA C JOKYMEHTaMHU MO MO~
IIMCh; O HENPEICTABIEHNN OOBSICHEHNH B YCTAHOBJIEHHBIH CPOK); B-TPETHUX,
0(opMHTH M MOAIIMCATH OT UMEHH HAaHMMaTellsl MPHKa3 (pacropspkeHne) o
MPUMEHCHUN NUCHUIIIIMHAPHOTO B3BICKaHUs?

OTH BOIIPOCH! HEMOCPEACTBEHHO CBSA3aHBI C BOIIPOCOM O TOM, KTO €IIe,
KpOME PYKOBOAMTENSI OpraHU3alliK, BIIPABE INPEICTABISATH HAHUMATENs B
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TPYIOBBIX OTHOIICHHUSX W HAICIATh APYIMX PaOOTHHKOB (Hampumep, Ha-
YaJlbHUKA W/WIA COTPYIHUKOB OTNENA KaJpPOB M T. I.) TOJHOMOYHUSIMH IO
MPUMEHCHHIO TUCIUIUIMHAPHBIX B3bICKAHUI K paOOTHUKAM (BKIIOYAs py-
KOBOJIUTEIIS); B KAKOM MOPSJIKE TaKOE HAJCIICHHE MMOJHOMOYHSIMHU JOJKHO
OBITH OCYLIECTBIICHO.

[To oGmemy npaBuity rmpasa 1 003aHHOCTH OpraHHU3alMU-HaHUMATeIs B
TPYIOBBIX OTHOILICHHSIX OCYIICCTBISIFOTCS: OpPraHaMHU YIIPABJICHUS FOPUIH-
YECKOTO JIUIIA WK YIIOJIHOMOYCHHBIMU UMU JIMLIAMH B ITOPSIKE, YCTAHOBIICH-
HoM TK, npyrumu 3akoHaMu ¥ HHBIMU HOPMATHBHBIMHU MPABOBBIMH AKTaAMH.

CooTBeTCTBEHHO, (DYHKIMU 1O NPHUMEHEHUIO MEp OTBETCTBEHHOCTH K
PYKOBOJIHUTEIIO FOPUAMYCSCKOTO JIMIA BBHIOIHSIOT T€ OPTaHbl WU JIUIA, KO-
TOpBIC MPUHUMAJIM PEIICHUE O Ha3HAYCHUU (U30paHMM) PYKOBOIUTEIS Ha
JIOJDKHOCTB. J[71st TOro 4T00BI Ha MPAKTHKE U30eXkKAaTh CIIOXKHOCTEH ¢ orpee-
JICHHEM KOHKPETHOTO JIMIa WM OpraHa, KOTOPbI YIOJHOMOYEH OCYIIECT-
BJISITh TAKHE IMOJTHOMOYHS [10 OTHOIICHHUIO K PYKOBOIUTEIIIO, CICAYET TOUHO
yKa3bIBaTh UX B yCTAaBE OPraHMU3aIMK U B TPYZAOBOM JIOT'OBOPE C PYKOBOAUTE-
JIeM, a TAK)KE YTOYHAITh 00BhEM KX IPaB, B TOM YKCIC B cepe AUCIHUILTHHAD-
HOW U MaTepUaIbHOW OTBETCTBEHHOCTH.

B cyiecTByromiel cutyanuu sl IPUBJICYCHUS PYKOBOAUTEIIST OpraHu-
3alUU K JUCHUIUIMHAPHOW OTBETCTBEHHOCTH IMPEIUIATacTCs MPU MPUHITUN
peIlIeHUs] 0 HA3HAYCHUU PYKOBOIUTEIS B JAHHOM pCIICHUH (WU B OTACIb-
HOM PEUICHUU YUYPEAUTEIICH) ONPeNeNiTh, KTO M0 MOPYYCHUIO U OT UMECHHU
OpraHu3anyy OyAeT OCYLIECTBISATh Takue (PYHKIMH B OTHOLIEHUH CaMOTO
PYKOBOIUTEISA-PAOOTHHUKA.

Takue Mepbl HaIIPaBJICHBI HA 00ECIICUCHHE MPAB M 3aKOHHBIX HHTCPECOB
OpraHM3alyi-HaHUMAaTelsl, KOTOpas 3aKII04aeT TPYHAOBOI OroBOp € pyKO-
BOJMTENIEM B IIEJsIX HanOolsiee 3(h(EeKTUBHOIO yIpaBlIeHUS! OpraHU3alien;
Ha 0o0ecre4YeHNe BO3MOKHOCTH MPUBJICUCHUST PYKOBOAUTEIS K JUCIHUILIH-
HapHOH OTBETCTBEHHOCTH 3a HEUCIIOJIHEHHE (HEHaJJIeKalllee UCIIOIHEHHUE)
MOPYYEHHBIX PYKOBOAUTENIO 00si3aTenbeTB. Kpome Toro, Ha obecrieueHue
COOJIOIEHHSI PYKOBOJIMTEIEM 3aKOHOJATENILCTBA (B TOM YHCIE TPYHAOBOIO);
Ha oOecrieueHne coOIIIOICHUSI THTEPECOB APYTUX PAOOTHUKOB OPTaHU3AINH,
KOTOPBIC HAXOATCS B TPYJAOIPABOBON 3aBUCMOCTH OT PYKOBOIMTEIS.

Lenp AMCHMIUIMHAPHON OTBETCTBEHHOCTH KaK CpeICTBa OOeCreueHHMs
TPYIOBOH JHUCIUIUTUHBI COCTOMT HE TOJBKO B HAKAa3aHUU PYKOBOIUTEIIS-
paboOTHHKA, HO U B MPEIYNPEIKICHUU NPABOHAPYIICHUI B JaJbHEUIIICM, B
TOM YHCJIC U JPYTUMH paOOTHHKaMHU. Bo BceX ciydasx, KOrja pyKOBOIUTE-
JIeM OpTaHM3aLUH SIBIISICTCS HAeMHBIH PaOOTHUK, HEOOXOMMOCTh B OIpeie-
JICHHOCTH, YETKOCTH, OTHO3HAYHOCTHU perynupoBanus uMmeHHo B TK mopsiaka
MPUMEHEHHS K HEMY JHUCIUILUTNHAPHBIX B3BICKAHUI pean3yeTcs JUIs 3alli-
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THI TIPAB W 3aKOHHBIX MHTEPECOB COOCTBCHHUKOB UMYIIECTBA, TaK U pabOT-
HUKOB OpTaHU3AIINH.

Pesromupys paccyxaeHusl, ciaelyeT OTMETUTh, JUCLUIIIIMHAPHAS OTBET-
CTBCHHOCTH B CI/IJ'Iy CBOCﬁ HpI/IpO}ILI MOXET U OOJIKHA 6I>IT]) [leﬁCTBeHHbIM
MEXaHU3MOM OXpaHbl TPYAOBBIX NPaB paOOTHHUKOB OT 3JI0yNOTPeOIeHNIt py-
KOBOJIUTEJIEM CBOEH OpPraHU3alMOHHON CaMOCTOATEIbHOCTHIO.

YJIK 351.74:349.225.6
N.A. Toncmenkos

MPUHLMNbI CNELMANBHOW ANCLMNNMHAPHON OTBETCTBEHHOCTU
COTPYOAHWKOB OPIrAHOB BHYTPEHHUX IEN

B ICJISIX BBISIBIICHUA nyTeﬁ COBCPUICHCTBOBAHUA MMPABOBLIX HOPM O AUC-
HI/IHJ'H/IHapH()ﬁ OTBETCTBEHHOCTH COTPYAHUKOB OPraHOB BHYTPEHHUX EJI
NPEJICTABISIETCS] HEOOXOAUMBIM MPOCICUTh OTPAKEHUE MIPABOBBIX MTPUHIIN-
IIOB B IIPOLIECCE IIPABOBOIO PEryJIMPOBAaHUS JUCLMILIMHAPHON OTBETCTBEH-
HOCTH.

B TonmkoBOM croBape, ompeaessis MOHSITHE «IIPHHLHUI, KaK MpPaBHIIo,
BBIJICTISIOT JIBA €T0 Hadajia (CBOMCTBA) — 0OBEKTUBHOE U CyOBEeKTHBHOE. B 00B-
EKTHBHOM CMBICIIC TIPUHIIHIT €CTh «OCHOBHOE, HCXOIHOE TIOJIOKEHHE KaKOH-
HUOY/Ib TEOPHH, YUCHUSA, HAYKH U T. I1.», CYOBEKTHBHOE CBOHCTBO TPUHIIHIIA
3aKJIFO9AETCS B TOM, 9YTO OH MOYKET BBICTYIIATh B popMe yOeKIeHHs, B3IVIA1a
Ha BEIHU. B 3TOM CMBICIIE HEPEIKO YTBEPIKAAIOT, YTO YEIOBEK IPHUICPKUBA-
€TCsI TBEPIBIX MIPHUHITUTIOB MIIH OTKA3bIBACTCS OT YETO-THO0 U3 MPHUHIIUIIA.

J1sT OCMBICIIEHHS CYIIHOCTHBIX CBOWCTB TPABOBBIX MPHHIIUIIOB HEOOXO-
MO YYUTHIBATh TTOJIOKCHHE, COITIACHO KOTOPOMY IIPHHITUIIBI, KaK U IIPaBO
B [IEJIOM 00JTaaf0T CBOMCTBAME CUCTEMHOCTH, 00Pa3ylOT SAUHYIO YIOPSIIO-
YCHHYIO CHCTEMY HOPMATHUBHBIX PETYIISITOPOB.

B teopun mnpapa BELICISIOT 00IICIPABOBBIC IPUHIIUIIBL, IPUCYIIIHE BCEM
0e3 HCKIIFOUCHHS OTPACisAM IpaBa (MHCTHTYTaM) W IPEICTABIISIONINE KaTe-
TOPHIO BCEOOIIET0, OTPAXKAIOIIETO TO PEMIaloIee, OCHOBHOE U IJIaBHOE B CO-
[UATBHBIX OTHOMICHHSX, YTO OMPEICIISET UX CYIHOCTh, CTCPKECHB, TUIIOBYIO
YCTOMYUBOCTh M OJHOBPEMCHHO 3aKOHOMEPHOCTH UX Pa3BHTHS; MEXKOTpAC-
JIeBbIE — MPUCYIIUE Cpa3y HECKOIBKUM OTpacisiM IIpaBa; OTpacieBbie — NPH-
CyILIM€ OIPE/ICIICHHON OTPACIIU.

B Hay4HBIX Kpyrax HET €AUHOI0 MHCHHA O MOHATHU NPUHIHWIIOB IOpHUIU-
YECKOM OTBETCTBEHHOCTH, K TOMY K€ OTCYTCTBYET €IMHCTBO TEOPETUUECKUX
B3MIII0B HA CUCTEMY OTUX IPUHIIUIIOB. 3T0, B CBOIO O4Y€pPCb, €1IC pa3 MoJ1-
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TBEPKJAeT HEOOXOJMMOCTh 3aKOHOJATEIILHOTO 3aKPEILUICHHsI CTPYKTYpPHUPO-
BAaHHOW CHCTEMbI IPUHIIUIIOB OTBETCTBEHHOCTH.

CunraeM 11€1€c000pa3HBIM MPEACTABUTh CHCTEMY IMPUHIMIOB AWCIH-
TUIMHAPHOM OTBETCTBEHHOCTH COTPYIHHKOB OPTaHOB BHYTPEHHHX JIEI CIe-
JYIOINM 00pa3oM: oOIIenpaBoOBbIe MPUHIUITEI FOPHINUECKOH OTBETCTBEH-
HOCTH; MPUHIINIBI, 00OYCIIOBICHHBIC CIIEIN(PUKON ANCIMIUINHAPHON OTBET-
CTBEHHOCTH.

[To HamreMy MHEHMIO, K OOLIETIPABOBBIM IPUHIIUIIAM IOPHIMYECKON OT-
BETCTBEHHOCTH CIIEIyeT OTHECTH CIIEYIOIINE IPUHIHIIBL: 3aKOHHOCTb, CTIpa-
BE/IIIMBOCTh, HEOTBPATHMOCTB, IEJIECO00Pa3HOCTh M CBOCBPEMEHHOCTD; a K
MIPUHONIAM, OOYCJIOBIEHHBIM CIICIM(UKON JTUCIUIUTMHAPHONW OTBETCTBECH-
HOCTH, — TIPUHIUIT BUHOBHOW OTBETCTBEHHOCTH M HEJOIYCTHMOCTh yIBOC-
HUSI OTBETCTBEHHOCTH.

Heo0xomuMo 0TMETHTB MPEKAE BCETo, YTO B CHEHAIBLHOMN I0pUANIECKON
JUTEPAType CYIIECTBYIOT Pa3IMIHBIC B3MISIBI HA TPUHIUI 3aKOHHOCTH. OTHN
YUYEHBIC BBIBOZSIT €TO W3 CHCTEMBI NIPUHIIUIIOB, OTHOCS 3aKOHHOCTB K TIPaBO-
BOH 000JI0UYKe, XapaKTepH3YIOIIeH 3Ty cucreMy. [[pyrme CUMTaroT NaHHBINA
TIPUHLMI «CYTIEPIPHHIMIIOM», KOHKPETU3UPYIOIIMMCS B TpeOOBaHMIX (He-
SIX, TApaHTHSIX 3aKOHHOCTH) HEOTBPATUMOCTH, 0OECIICUCHHS TTpaBa Ha 3aluTy,
COOIIONICHNSI YCTAHOBIICHHOH ()OPMBI OCYIIIECTBICHHS OTBETCTBEHHOCTH.

OTHOCHTENBHO CONCP)KAHNS NPUHIUIA CIIPABEAIMBOCTH IOPUANIECKOI
OTBETCTBEHHOCTH CYIIECTBYIOT JIB€ OCHOBHbIC O3UIMU. BonmbIIMHCTBO yye-
HBIX BBIJICISIOT JAHHBIM MIPUHINI B KAYECTBE CAMOCTOSATEIHLHOTO TIPHHIIUITA
IOPUIMYECKON OTBETCTBEHHOCTH. Ha Hall B3MISL, MPUHINI CIIPaBEAIMBOCTH
JUCHUIIIIMHAPHOIN OTBETCTBEHHOCTH COTPYAHUKOB OPTaHOB BHYTPEHHUX JIEIT
3aKJIFOYAETCS B CIIEYIOIIEM: HEOOXOANMOCTh COOTBETCTBHUS B3BICKAHUS CTE-
TICHN BUHBI ¥ TSDKECTH COBEPIICHHOTO AUCIMIUIMHAPHOTO TPOCTYIKA; HWHIH-
BUAYIM3aLHUs] JUCIUIIMHAPHOTO B3BICKAHMS.

[TpuHOMT HEOTBPATUMOCTH ANCIUIUTHHAPHON OTBETCTBEHHOCTH 3aKJII0Ya-
eTcsl B HOPMATHBHOM 3aKPEIICHUH TIpaBa HadyaJIbHUKA IIPUMEHSATH B OTHOLIIE-
HUM HEANCIUIUTMHUPOBAHHOTO COTPYIHUKA TUCIHUIUINHAPHBIC B3BICKAHMS.

[TprHIMT 1Enecoo0pa3HOCTH COCTOUT B TOM, YTO AMCLHMIUIMHAPHAS OT-
BETCTBEHHOCTH JOJDKHA JIOCTUTATh IEJIeH, paan KOTOPBIX OHA YCTAHOBJICHA.
31ech BO3MOXKEH KOH(IMKT (TIPOTHBOpEUNE) IIeTIeH, U TOI/Ia BO3HUKACT BO-
IIPOC O MPEATIOYTEHUN OHOH LIENN APYroi WM N30paHUH KOMIIPOMHCCHOTO
BapuaHTa OTBETCTBEHHOCTH. HampuMmep, B KOHKPETHOH cHTyauuu aist 00-
LIETO MPEeILyNPExICHNS LeJIecO00pa3eH BapHAHT HAJOKEHHUST MAaKCHMaJIbHO
CTPOTOTO TUCHHUILIMHAPHOTO B3BICKAHMS, A JUIS YaCTHOTO IPEIyNpPEeKICHUS
JOCTaTOYHO ¥ MUHUMAJIBHOTO MJIH /1a)K€ CHMBOJIMYECKOTO (YCIIOBHOTO) TPH-
BJICUCHHS K AUCUUIUIMHAPHONW OTBETCTBEHHOCTH B BHJC 3aMCUAHMSL.
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IIpuHIMIT CBOEBPEMEHHOCTH AUCHUIUIMHAPHONW OTBETCTBEHHOCTH TECHO
CBSI3aH C IPUHIIAIIOM Iiesiecoobpa3sHocT. HekoTopeie yaeHble qaxke He BIAC-
JISTIOT €r0 B KAYECTBE CAMOCTOSTEIBHOTO MPUHIIAIIA OTBETCTBEHHOCTH, a pac-
CMaTpHBAIOT KaK COCTABJISIONIMI JIEMEHT IPUHIIMIA [eJIeCO00Pa3HOCTH.

[IpuHIIMT BUHOBHOW OTBETCTBEHHOCTH O3HAUYAET, YTO JIMIIO MOXKET OBITHh
MPUBJIEYEHO K OTBETCTBEHHOCTHU TOJBKO IPU YCTAHOBJIEHUH €10 BUHBIL. [IpuH-
OUIT BUHOBHOI OTBETCTBEHHOCTH TPAAUIIUOHEH JIA «KapaTCIbHBIX» BUIO0OB
FOPUINICCKON OTBETCTBCHHOCTH.

Elie oHUM MPUHITMIIOM [TPUBJICUCHHUS K JUCIMIUTMHAPHON OTBETCTBEHHO-
CTH BBICTYTIACT IIPUHIINAI HEOMYCTUMOCTH yIBOCHHS OTBETCTBEHHOCTH. B Ha-
YYHOH JHTEpaType BOMPOC O BOSMOXKHOCTH COBMECIICHHS TUCIUTLTHHAPHON
" Jpyrux BUJA0B OTBETCTBCHHOCTH PCHIACTCA MPOTUBOPCUMBO. OD,HI/I YUYCHBIC
MIPUACPKUBAIOTCSI MHCHHS O HETIPHEMIIEMOCTH COYETAHHS Pa3HBIX BHIOB OT-
BETCTBEHHOCTH 32 OJIHO NpaBoHapyieHue. OJHaKo CyUIeCTBYET U Ipyras TOU-
Ka 3peHus Mo JAaHHoMy Bompocy. Tak, Hanpumep, [[.H. baxpax coBmelienue
JTUCIUIUTMHAPHON W aJIMHHUACTPATUBHON OTBETCTBCHHOCTH OIICHHMBACT IOJIO-
JKUTEIbHO, yCMaTpUBasi B HEM TEHICHIUIO MTOBBIIICHUS PO aIMUHUCTPATUB-
HOW OTBETCTBEHHOCTH B OXpaHe IpaBonopsaka. Bmecte ¢ Tem cuntaem, pea-
JU3AMUI0 TAHHOTO TIOJIOKCHUS B FOPUIUYCCKOHN TPAKTHKE HEOOOCHOBAHHBIM,
Trojiarasi, YTo HeJIOMyCTUMO 32 OJIHO MTPABOHAPYIIICHUE MPUBIIEKATh K HECKOJIb-
KUM BHIaM IOPUANICCKON OTBETCTBEHHOCTH.

ITonBoast UTOT BBHILLIEU3IOKEHHOMY, CIEAYET OTMETUTb, YTO MPUHLIHUIIBI
I[I/ICHI/IHJ'II/IHapH()ﬁ OTBETCTBEHHOCTH HaXOJIAT CBOC OTPAXCHUE B HOPMATUB-
HBIX MIPABOBBIX aKTaX MPEUMYIICCTBEHHO B «CKPBITOM BHIEY, IIPU KOTOPOM
X 0OHApPYKCHHUE BO3MOXKHO TOJIBKO ITyTEM aHal3a 3aKOHONATEIbCTBA, Pe-
ITIAMEHTHPYIOIIETO TO WM MHOE MPaBOBOE SIBICHHE. Takoe «CKPBITOE» 3a-
KpETUICHHE MTPABOBBIX IIPUHIIMIIOB CO3AACT CIIOKHOCTH KaK JIIs 3aKOHOIATEe-
Jid, TaK U JJIs1 TPABOIIPUMECHUTEIIA. C‘II/ITaeM, 4qTo HCO6XOI[I/IMO JOIIOJIHUTD
m. 1 JINCIUIITHHAPHOTO YCTaBa COTPYOHHUKOB OPTaHOB BHYTPEHHUX el
HOPMOI1, cozeprKalleil nepeyeHb NPUHLIUIIOB, B COOTBETCTBUM C KOTOPBIMH
BO3MOXHO IMPUBJICYCHUE COTPYAHUKOB OPraHOB BHYTPCHHUX A€ K AUCHH-
IUTMHAPHON OTBETCTBEHHOCTH. llomaraeM, 4To JaHHBIA TMYHKT MOXKET OBITh
U3JIOKEH B clieayrolel pegakiuuu: «CucremMa NpUHIMIIOB AUCHUILITUHAPHON
OTBETCTBEHHOCTH COTPYAHHUKOB OPTaHOB BHYTPEHHUX Jel: 1) o0ImmienpaBoBbie
TIPUHIUTIBI FOPUANICCKON OTBETCTBEHHOCTH; 2) MIPHHIIUTIBI, 00YCIOBICHHBIC
crienuQpUKON TMCIUIUTMHAPHOW OTBeTCTBEHHOCTH. K 00111enpaBoBbIM MPHH-
OUIaM IOPUANIECKON OTBETCTBEHHOCTH OTHOCSTCS CICAYIONIIE TPHHIIUTIBL:
3aKOHHOCTb, CIPaBE/IIMBOCTh, HEOTBPATUMOCTh, IIEJICCO00PAa3HOCTh H CBO-
€BPEMEHHOCTb; K IPUHIIUIIAM, 00YCIIOBICHHBIM CIICHU(PHUKON TUCIUILITHHAD-
HOW OTBETCTBCHHOCTH, — IMPUHIIUII BUHOBHOH OTBETCTBEHHOCTH W HEIOITY-
CTHMOCTbH YABOCHUS OTBETCTBCHHOCTH. .
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VIIK 349.2
K.JI. Tomawesckuii

TEHOEHUWA YCUNEHWUA MEP TPYIONPABOBOMN OTBETCTBEHHOCTH
PABOTHWKOB B BENAPYCWU B CPABHEHUU C APYTMMU CTPAHAMU EAJC:
NnyTb K COLWANIBHOMY rOCYJAPCTBY?

HenaBuo nmpunateiii 3akoH Pecnybnuku benmapyck ot 18 mroms 2019
Ne 219-3 «O6 u3zmenenuu 3akoHOB» (manee — 3akoH Ne 219-3), BHecmii
CYILIECTBEHHbIE M3MEHEHUsI 1 onoiaHeHus B TpynoBoii koneke PecriyOnuku
benapycs (nanee — TK Pecnybnuku benapycs), 3aTpoHy!T ¥ HOPMBI O JHC-
LUMITMHAPHON U MaTepualibHOM OTBETCTBEHHOCTHU. B Hayke TpynoBoro mpasa
9TH J[Ba BU/Ia OTBETCTBEHHOCTH IO HOPMaM TPYAOBOTO ITpaBa MPUHATO UMe-
HOBaTh TPYAONPABOBON OTBETCTBEHHOCTHIO. IIpencrapisercs akTyalbHBIM
NpOaHATM3UPOBATh U OLEHUTh, HACKOIIbKO mpouciieanre B TK PecryOnuku
benapyce n3MeHeHNs U JOMOIHEHUS B YaCTH TPYIOIPABOBOM OTBETCTBEHHO-
CTH OTBEUAIOT LIEJIM TAPMOHM3ALINHU TPYIOBOTO 3aKOHOIATENbCTBA C APYTHUMHU
rocyaapcTBaMu — wieHaMu EBpasuiickoro saxoHoMuveckoro corosza (EADC) u
nponekiapuposanHoMy B cT. 1 Konctutyun Pecriy6nuku bemapycs crpem-
JICHHIO K ITOCTPOCHUIO B benapycu connanbHOTo rocyiapcTsa.

ITynkrom 101 3akona Ne 219-3 mpexycmoTpeHo BBeaerue B 4. | ct. 198
TK Pecnyonuku benapych HOBOTO BHIa TUCITUTUIMHAPHOTO B3bICKAHUS (JTH-
[IEHUE MOTHOCTHIO MIIM YaCTUYHO CTUMYIIUPYIOIINX BBIILIAT HA CPOK JI0 JABE-
Ha/LIATH MECAICB), a TAKXKE PACIIUPEHUE TePEUHs AUCIUILTHHAPHBIX OCHO-
BaHWIA YBONbHEHHS PAOOTHUKOB «(IyHKTHI 6—11 ctareu 42, myHKTHI 1, 12, 5!
u 9 gactu nepBoif crateu 47).». HOBBINM BUA TUCIUITIIMHAPHOTO B3BICKAHUS
6buT ouTH H0cioBHO nepeneced B TK Pecnyonuku benapycs u3 nmoar. 3.3
. 3 Jlexpera [Ipesunenta Pecybnuku bemapych ot 15 nexabps 2014 . Ne 5
«O0 ycuieHnH TpeOOBaHUI K PYKOBOASIIMM KaJIpaM M pabOTHHKaM opra-
Huzauuit». [lockonbky smienne npemuii B 4. 4 cr. 198 TK PecnyOnuku
Bbenapycr B kauecTBe MHBIX MEp BO3ACHUCTBHUS COXPAaHEHBI, CIEI0BATEIBHO,
HE MCKIIIOYAeTCsl CUTyallys, KOTJa 3a ONWH JAWUCIHUIUIMHAPHBIN MPOCTYTIOK
paboTHUK OyIeT OJMHOBPEMEHHO JIHUIIATHCS MOJHOCTHIO MM YAaCTHYHO Kak
CTHMYJHMPYIOLINX BBIIUIAT Ha CPOK 10 12 mecsres, Tak u npemuid. [Ipeacras-
JISIETCS TAKOM TOJIXOJ] TOCTATOYHO JKECTKUM IO OTHOIIEHHIO K pabOTHUKAM,
HE MMEIOIINM aHaJIoToB B Ipyrux crpanax EADC.

OTHOCHTENFHO PACIIUPEHUS] MEePeuHs TUCHUIUIMHAPHBIX OCHOBAaHHM
yBosibHEHHS B 1. 4 ¢T. 198 TK Pecnybnuku benapych (B pemakiuu 3akoHa
Ne 219-3) crneyeT OTMETUTB, YTO BMECTO MPEHKHUX CEMU TAKUX OCHOBAHHM
(m. 4,5, 7-9cr. 42, 0. 1 u 5' ct. 47) ux crano 14, T. e. B ABa pasza GoJblIe.
[Tocnennee 0OCTOATETHCTBO ABHO YKA3bIBACT HA TCHICHIMIO YCHUIICHUS MEp
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JUCHUIIMHAPHON OTBETCTBEHHOCTH (B (hOpME JMCHUIUTMHAPHBIX YBOJIbHE-
HUI) B HOBEUIIIEM TPYJTOBOM 3aKOHOJATENhCTBE bemapycu.

Hnst cpaBHenust: B 4. 3 cr. 192 Tpynosoro kogekca Poccuiickoit denepa-
uuu (TK PO) x nucuuIinHapHbIM B3bICKaHUSIM OTHECEHBI Takxke 14 ocHOBa-
HUH yBOJBHEHUS PaOOTHHUKOB: IT0 OCHOBAHHAM, ITPEYCMOTPEHHBIM II. 5, 6, 9
wii 10 4. 1 ct. 81, m. 1 ct. 336 unwm c1. 348.11 TK PO, a taxxke 1. 7, 7.1 uiu
8 4. 1 ct. 81 TK P® B ciayuasx, Korina BUHOBHbIE AEHCTBHS, JAIOIINE OCHO-
BaHMS JJIs1 yTPATHI I0BEPUs, THOO COOTBETCTBEHHO aMOPAJIbHBIN MPOCTYIIOK
COBEpIIEHB! PAOOTHUKOM II0 MECTy PadOTHI M B CBSI3U C HCIIOJIHEHUEM UM
TPYIOBBIX 00SI3aHHOCTEH.

B TpynoBom xomekce Kwipreickoit Pecryonmuku (manee — TK Keipreis-
cTaHa) 3aKkpernieHo 11 ocHOBaHMI yBOJIbHEHUS PAOOTHUKOB 110 MHULUATHBE
HaHMUMATeNs], KOTOPBIC CBSI3aHBI C BAHOBHBIM TTOBEJCHHEM paOOTHHKA (TI. 5,
6, BKITIFOYAs TISITh OCHOBAHUH MOMI. «a» — «I», . 7—11 ct. 83), koTopsle Mo-
I'yT ObITh KBAJIM(UIMPOBAHBI KAaK JUCHUILIMHAPHBIE, XOTS YETKOTO 3aKOHO-
JaTeIBHOTO MepevHs Takux ocHoBaHuH cT. 146 TK Keiprescrana He 3akpe-
IUISIET.

B TpynoBom xoznekce Pecrrybmmku Kazaxcran (manee — TK Kazaxcrana) k
JUCUUIUIMHAPHBIM YBOJAbHEHUSIM oar. 4 1. 1 ct. 64 otHocuT 11 ocHOBaHMit
pacTop KeHHUs TPYIAOBOTO JOTOBOPA IO MHUIMATHBE HaHUMaTess (moarn. 8—18
. 1 cT. 52 Toro e Komekca).

TpynoBoii konekc Pecryonmuku Apmenust (manee — TK Apmenun) B
noan. 3 m. 1 ¢T. 223 K AUCUUIUIMHAPHBIM B3BICKAHHUSIM TMPUYHCIISET PACTO-
pKEHME TPYAOBOIO JI0r0OBOPA MO OCHOBAHUSM, IPEYCMOTPEHHBIM B CT. 121
u ct. 122 Toro e KoJeKca, KOTOpbIE OXBAaThIBAIOT COOOM 111€CTh OCHOBAaHHH.

WTak, cpaBHEHHE TPYHOBBIX KOJIEKCOB BCEX IISITU TOCYIApCTB — WICHOB
EADC nokaspiBaet, 4T0 MaKCHMalIbHOE KOJTMYECTBO JUCIUIIIMHAPHBIX OCHO-
BaHMU YBOJIbHEHHS 3aKperusitoT B HacTosmiee Bpemst TK PecryOnuku bena-
pycs (mocne pedopmsr 2019 1) u TK PO, oTHOCAIIME K TUCTATUTMHAPHBIM
yBOJbHEHUAM 10 14 ocHoBaHuil. Bropoe Mecto 3anumaror TK Kaszaxcrana
u TK Keipreizcrana, B KOTOPBIX K TaKOBBIM OTHOCATCS 1O 11 ocHOBaHMIA.
Tpetbe, 3aMbikarolee Mecto, 3aHumMaer TK ApmMeHHH, KOTOPOE COAEPKUT
BCEro LIECTh TAKUX OCHOBAHUH, T. €. CTOJBKO XK€, CKOJIBKO 3aKPeIisuioch B
TK Pecnybnuku benapych no cepenunbt 2015 1

W3 npoBeeHHOro KpaTKOTO CPaBHUTEIBHOTO AHAIM3a CIIEAYyeT BBIBOJ,
YTO C TOYKH 3PEHMS OLEHKU COCTOSIHUS HOPM MHCTHTYTa TPYIOBON TUCIH-
wmHb B benapycn HabmrofaeTest TEHASHINS YCUIICHUS] MEp TPYAONpPaBOBON
OTBETCTBEHHOCTH PaOOTHUKOB. [Ipy 3TOM Mephl JMCIUIUIMHAPHOTO B3bICKa-
Hug B benapycu naxe xecrtue, yem B Poccuu, rje He NpelyCMOTPEHO TaKO-
TO B3BICKaHMUS, KaK JIMIICHUE TTOJHOCTHIO MM YaCTHYHO CTUMYIHPYIOIINX
BEITIAT Ha cpok g0 12 mecsueB. Kpome Toro, TK P® He mpemycmarpuBaer

198

1 BO3MOXXHOCTHU IIPUMEHEHHSI K paOOTHHKY, COBEPILIMBIIEMY JUCIUILUTHHAD-
HBIH IPOCTYTIOK, UHBIX MEP BO3AECUCTBHSI B IOTIOJHEHNE K JUCHUIUIMHAPHBIM
B3BICKaHMSM, Kak B bemapycu.

IIpyuMeHUTETPHO K HMHCTUTYTY MaTepUalbHOM OTBETCTBEHHOCTH Clle-
JlyeT HallOMHHTb, 4T0 Ha MOMeHT pacnaga CCCP Bce maTh cpaBHUBaeMbIX
rocynapctB (Apmenusi, benapycs, Kazaxcran, Keipreiscran u Poccuiickas
deneparyis) UMENIH OYEHb CXOJJHOE 3aKOHOAATEIBCTBO O TPY/AE U aHAJIOTHY-
HYIO MOJIeNIb MaTepHajbHON OTBETCTBEHHOCTH PaOOTHUKOB 3a yIIepO, mpH-
YHHEHHBIH paOOTHUKOM MMYIIEeCTBY HaHuMmaress. OOmum mpaBuiioM Oblia
OrpaHUYEHHAasl MaTepuanbHas OTBETCTBEHHOCTD, a I0JIHAsl MaTepuabHas OT-
BETCTBEHHOCTh MOIJIA NIPUMEHSATHCS KaK MCKIIIOUCHHE M3 OOILEro MpaBHIIa.
B nocnenytomem Pecrry6nuka benapyck pedopmuponana Konexe 3akoHOB 0
tpyne 1972 r. u 3akoHom ot 15 nexabps 1992 r. KoHUENTYaIbHO U3MEHMIIA
MOAXO0/] K BUJly MaTepHajIbHONW OTBETCTBEHHOCTH, SIBJISIOIIMMCS OOLIMM T1pa-
BUJIOM: 3aMEHHJIa OTPAaHUYEHHYIO MaTe€pUaIbHyI0 OTBETCTBEHHOCTb IIOIHOM,
YTO, [0 MHEHHIO pa3paboTunkoB Toro 3akoHa (B.M. KpuBoro u ap.), oTBeua-
JIO PHIHOYHBIM peopMam.

[lonaraem, 4To yBIIeUEHHE PHIHOYHBIMU peOpMaMu IMPUBEIIO K Hapy-
LIeHuo OajlaHca UHTEPEecOB PA0OOTHUKOB M HAHMMATeIIeH B TPYZAOBOM IIpaBe
Benapycu: paborHuK, Kak Oosee ciabas CTOpOHA B TPYIOBBIX OTHOLICHHIH,
OTYYKJICHHBIH OT CPEACTB MIPOU3BOJCTBA, OKA3aJCs MOJ] yrpo30ii OTBeUarh B
MOJTHOM 00beMe 3a IPUYMHEHHBIH UM yIepd MMYIIecTBY HaHUMATeNs BCe-
ro 3a nByms uckitodeHusmu (1. 1 u 2 ct. 403 TK Pecnyonuku benapycs),
MIPUYEM B Cllydyae IPUYMHEHHS yIIepOa JOpOorocToseMy UMYyIECTBY HaHH-
Maresisi (aBTOMOOWIIb, TPAKTOP, KOMOAiH, JIOKOMOTUB U UHBIE CIOKHBIE Me-
XaHU3MbI), pa0OTHHK BCeTJla OTBEYaeT B MOJHOM pa3mepe 1o ct. 402 TK Pe-
ciyonuku benapyck. CyMMBbI Takoro yiiepoa MOTyT B COTHH pa3 IPEBbIIIATh
3apa0dO0TOK PabOTHHUKA, CTaBsl ITOCIEIHETO B MOJIOKEHUE, OIM3KOe K Kabajb-
HOM 3aBUCHUMOCTH OT HaHMMATeJsl, 4TO paccMarpuBaeTcss MexxayHapoaHoH
opraHusanyen Tpyaa B KadecTBe MPOSIBICHUS IPUHYAUTEILHOTO TPY/a.

Ha nam B3nisi, OeslopycckoMy 3aKOHOJATEINI0 CTOUT BEPHYTHCS K KOH-
LeNIuH 0011ero paBuiia 00 OrpaHUuEeHHON MaTepHaIbHON OTBETCTBEHHOCTH
nyTeMm uzMeHeHus ct. 402 TK, kak 5To peaqu3oBaHO B TPYIOBOM 3aKOHO/a-
tenbcTBe Apmenun, Kazaxcrana, Keipreiscrana u Poccuiickoit @eneparuu.
Benapych ocTaercs eIMHCTBEHHON CTPAaHOM M3 MSATU TOCYIapCTB — WICHOB
EADC, e neiictByeT o0Iiiee mpaBuUiio O OJTHON MaTepUaIbHOM OTBETCTBEH-
HOCTH pabOTHHMKa, YTO HE OTBEYAET COLMAJIBbHOW MOJUTHKE TOCYIapCTBa,
MIPOBO3IIIAIIAIOIIETO CE0sI COLUATBHBIM.

B 3axmrouenue Aokiaza OTMETUM, YTO IPOBEJCHHBIM KpaTKUN aHamu3
HOBOBBEICHUII U COBPEMEHHOTO COCTOSIHUSI TPYJOBOIO 3aKOHOJAATEIbCTBA
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Benapycu nokasain, 4To B paKkypce HOPM O TPYAOIPABOBONW OTBETCTBEHHO-
CTH OHO SIBJISIETCSI HauOoJee KECTKUM B CPABHEHUH C 3aKOHOIATEIbCTBOM
Jpyrux rocynapctB — wieHoB EADC, B Ooubleil cTeneHn 3amumas u 00-
CIIy’)KUBasi HHTEPEChl HAaHUMAaTesed. DTa TeHIEHIMs, [TojlaraeM, J10/DKHA U3-
MEHHTBCS B TIPOTHBOIIOJIO)KHOM HAINPaBJICHUH, YUUTHIBAs MEXyHapOIHbIC
o0s13arenbeTBa benapycu o rapMoHHM3alUK TPYAOBOTO 3aKOHOAATEIbCTBA B
pamkax EADC u Coro3nom rocyaapctse ¢ Poccueit.

VK 347.454 (477) (1-6TC)
A.B. Xoovipesa

NPABOBOE PEIYNIMPOBAHWUE OTBETCTBEHHOCTH
NOBEPUTENBHOIO YNPABNAOLLEIO:
CPABHUTENBbHAA XAPAKTEPUCTUKA B YKPAUHE
U CTPAHAX TAMOXEHHOIO COIO3A

JelicTByIOIIEE YKPAUHCKOE 3aKOHOAATEILCTBO PETYIUPYET AESITEIbHOCTD
YIPaBISIONIETO KaK CyOBEKTa MPAaBOOTHOIICHUH IOBEPUTEIBHOTO YIIPABICHHS
UMYIIECTBOM M JIOBEPUTEIBHOM COOCTBEHHOCTH, KOTOpasi, B CBOIO OYepenb,
UCTIONB3YETCS B KaYeCTBE aHAJIora TpacTa B NOHMMAaHUH KOHTHHEHTAJIBHOM CH-
cTeMsl paBa. B coorBercTBHu ¢ 4. 1 cT. 1029 ['paskgaHcKoro kopekca YKpanHbl
(manee — 'K Ykpaunbl) 0 JOrOBOPY YIPaBJICHUS KIMYIIIECTBOM OJIHA CTOPOHA
(YyCTaHOBIIMK YTIpaBieHHs) MEpeaaeT Ipyroi cropoHe (YMpapisiolieMy) Ha
OTIpEAEICHHBIN CPOK MMYIIECTBO B yNPAaBJIEHHE, a Apyras CTOPOHA 00s3yeT-
Cs1 3a TJIaTy OCYIIECTBIATH OT CBOETO UMEHH YIPABICHHUE 3TUM MMYIIIECTBOM
B MHTEpECaxX YCTAHOBIIMKA YIPABICHUS MM YKa3aHHOTO MM JIHIA (BBITO0-
npuobperarenst). Kpome Toro, 4. 2 cr. 1029 I'K YkpauHs! npenycmarpusacr,
YTO JIOTOBOP YHPABICHUSA HMYIIIECTBOM MOXKET YIOCTOBEPSATh BOSHUKHOBCHHE
y YIPaBISIOLIEro TpaBa JAOBEPUTENBHON COOCTBEHHOCTH HA IOJNY4YEHHOE B
yIpaBJeHUE UMYIIECTBO.

I'paxaaHckoe 3aKOHOIATENBCTBO YKPAaUHbI ONIPE/ICIIAET OTBETCTBEHHOCTh
YIPaBIISAIONIETO 32 HEHa UIeXkKallee UCTIOIHEHHE YCIOBHUIT JOroBOpa yIipase-
HuUsl umyiecTBoM. B coorBerctBuu ¢ 4. 1 cT. 1043 'K Ykpaunns! ynpasisto-
1K, KOTOPBIK HEe OOHAPYKHJI TIPH YIPABICHUH UMYIIECTBOM HaJUIexKariei
3a00TJIMBOCTH 00 MHTEpecax YCTaHOBIIMKA YIPABICHHS WM BBITOIOIPUO-
Operarens, 00s53aH BO3MECTUTh YCTAHOBILUKY YIIPABJICHHS MPUYMHEHHbIE
yOBITKH, @ BBITOAONPHOOPETATENI0 — YIYIICHHYIO BBITOIY. YIIPaBJISIOUINI
OTBEUACT 3a MPUYMHEHHBIC YOBITKH, €CJIN HE JOKAXKET, YTO OHU BO3HMKIHU
BCJICZICTBUE HENPEOAOIUMON CHUJIbI, BUHOBHBIX JEHCTBUM YCTaHOBIIMKA
yIpaBjeHus WK Bbirogonpuodperarens. B 4. 2 ct. 1043 T'K Ykpauns! yka-
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3aHO, YTO YNPABJISIOUIMNA HECEeT CyOCHIMapHyI0 OTBETCTBEHHOCTb IO JIOJ-
ram, KOTOpble BO3HUKIIM B CBSI3U C OCYIIECTBJIICHUEM UM YIPABICHHUS, €CIH
CTOMMOCTH UMYIIIECTBA, IEPEIaHHOTO B YIIPABJIEHUE, HEOCTATOUHO IS YII0-
BJIETBOpEHUs TpeboBaHuil kpeauropoB. Kpome Toro, u. 3 ct. 1043 I'K Vkpau-
HBI IIPEYCMaTPHUBACT, YTO CYOCHIMAPHAS OTBETCTBEHHOCTD YIIPABJISIFOILCTO,
YCTaHOBJICHHAs 4. 2 3TOI CcTaTbU, HACTYMAET TAaKXkKe B CIIydyae COBEPLICHUS
CZEJIOK C MPEBBIIICHUEM MPEIOCTABICHHBIX €My MTOJIHOMOYUN WM YCTaHOB-
JIGHHBIX OIPAaHUYEHUH, MIPU YCIOBUH, YTO TPETHU JIMLA, KOTOPbIE TPUHUMA-
10T y4acTHe B CHIEJIKE, IOKAXKYT, YTO OHHM HE 3HAIM U HE MOIVIM 3HATh O Ipe-
BBIIICHUH YIPABISIIOIIUM TTOJTHOMOYHUI MM YCTAHOBJICHHBIX OTPAHUYEHUH.
B 3TOM ciiyyae yCTaHOBIIMK YIPABJICHUS MOXET TPeOOBaTh OT YIPAaBIISIEO-
LIETO BO3MEIICHUS IPUYNHCHHBIX UM YOBITKOB.

BaxxHo nmoguepkHyTh, YTO MPABOOTHOIICHHUS JJOBEPUTEIBHOTO YIIpaBiie-
HUS HIMYIIECTBOM H JIOBEPUTEILHONU COOCTBEHHOCTH IO CBOCH CYTH SIBJISIFOT-
Csl TOBEPHUTEIIBHBIME IPABOOTHOIICHUSIMU, KOTOPBIC OCHOBBIBAOTCSI HA 0CO00M
cTerieHu JoBepusi. B cBsizu ¢ 3TuM noyiepkuBaeM nosutnio A.B. OHUILEHKO,
KOTOpasi YTBEPXKIACT, YTO COBEPILCHHE OBEPUTCIBHBIM COOCTBCHHUKOM
OTIPEJICJIEHHOT0 IEHCTBHSI, KOTOPOE MPUBENIO K MOTEpe AOBEPUS K HEMY, MO-
JKET OBITh OCHOBAHHMEM JIJIs IIPUBIICUCHHSI €r0 K OTBETCTBCHHOCTH.

Kak cnpaBemmnBo otmeuaer H.B. @yHTHKOBA, 00SI3aHHOCTD JTMYHOTO KC-
MTOJTHCHUS TOBEPUTEIBHBIM COOCTBEHHHKOM CBOMX 00s3aHHOCTEH HE JIMIIIAeT
MTOCJIC/THETO IPaBa MPUBJICKATh K YIPABICHUIO MMYIICCTBOM KBAIHA(DUIH-
POBaHHBIX CIIELUAJIMCTOB, HAIIPUMEp, ayIUTOPOB, OPOKEPOB, COIMCUTOPOB
u apyrux jun. [Ipu Takux yclIoBHSX OH HE OyJeT HECTH OTBETCTBEHHOCTh
3a ux jgedcTBusl. {7 MpHUBICYCHHS TOBEPUTEIHLHOIO COOCTBCHHHUKA K OT-
BETCTBCHHOCTH B CITydac NMPUYMHCHUS YOBITKOB BBIIICHA3BAHHBIMHU JIUIIAMHU
OcHeuIapy MpPUACTCS JT0Ka3aTh, YTO JIOBCPUTEIbHBIN COOCTBCHHHUK IIO-
CTYIWJI IIYTO U HEPA3yMHO, HAHSIB HX.

I'paxxnanckoe 3aKOHONATENBCTBO CTPaH TaMOXKEHHOro coro3a Empasuii-
ckoro 3xoHoMudeckoro coro3a (TC EADC) takxke perynupyeT NpaBOOTHO-
LIEHUS IOBEPUTEIHHOTO yIpaBieHHsi UMylIecTBOM. [Ipu 3ToM crieayeT oT-
METHUTB, uTo B cTpaHax TC EADC, B otiuuune oT YKpauHbl, y JOBEPUTEIbHO-
TO YNpaBJISIONIEr0 He BO3HUKAET MPABO JIOBEPUTEIBHON COOCTBEHHOCTH Ha
MOJIYYEHHOE B YIIPaBJIEHUE UMYIIECTBO.

JleTanpHee OCTAaHOBUMCS Ha MOJOKEHUSIX IPa)JTaHCKOTO 3aKOHOAATENb-
crBa PecniyOnuku benapyck B kadecTBe IpuMepa MpaBOBOTO pEryJMpoBa-
HUS MPABOOTHOLICHUH JTOBEPUTEIBHOIO yNpaBieHHsl UMYylLIecTBOM. B co-
orBercTBHM € 4. 1 cT. 895 I'paxkmanckoro xomekca Pecnyomuku benapych
(manee — I'K Pecniyonuku benapyce) 10 JI0roBOpy JAOBEPHTEILHOIO YITPaB-
JICHUsI UMYIIIECTBOM OfIHA CTOPOHA (BBEPUTEIIb) MepeaeT Ipyroil CTOpoHe
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(1oBEpUTENHHOMY YNPABISIONIEMY) Ha ONpPECICHHBII CPOK UMYILECTBO B
JIOBEPUTEIIBHOE YIIPABJICHUE, & TOBEPUTEIbHBIN yIIPABISIONIMN 00s13yeTcs 3a
BO3HArpakJACHUE OCYIIECTBISTh YIPABICHUE STUM HUMYIIECTBOM B MHTEpe-
cax BBEpHTENISl WIIM yKa3aHHOTO MM Jinia (Beirojonpuodperaress). Mexomns
13 BBINIEH3JIOKEHHOTO o0palaeM BHUMaHHe, 4To Juisi 0003HaYeHus! CyOb-
€KTa, OCYIIECCTBIISIOIIEr0 yIpaBlIeHUE MMYIIECTBOM B UyKUX HHTepecax,
HCIIONIB3YETCsl IPABOBasi KATETOPUSI «IOBEPUTENILHBIH yIpaBistionuiiy. B to
e BpeMs JUIsi 0003HaYeHHsI YCTaHOBIIMKA YIIPABICHUS 3aKOHOJATENIEM UC-
T10JIb3YETCsI OHSTHE «BBEpPUTEIb». Ha Halll B3I, TEPMUH «JIOBEPUTEIE) B
JITAHHOM CJTydae MOKHO CYMTAaTh 00Jiee IPHEMIIEMbBIM.

B u. 1 ct. 895 I'K Pecniyonuku benapychk yka3aHo, 4To miepeiada HMyIie-
CTBa B JIOBEPUTEIILHOE yIPABJICHUE HE BJICUET IEPEXo/ia IpaBa COOCTBEHHO-
CTH Ha HETO K JIOBEPUTEIILHOMY YIPABISIONIEMY. AHAIIOTHYHBIE MTOJIOKESHUS
3akperieHsl B 4. 1 cT. 1012 I'paxkganckoro konekca Poccuiickoit @eneparuu
(manee — 'K Poccutiickoit @enepanun) u 4. 1 ct. 954 I'paskjaHCKOTO KOJIeKca
Pecnyonuku Apmenns (nanee — 'K PecryOnukn Apmennst). OJHako MOKHO
OTMETHTH, uTo ['paxnanckuii kogekc PecnyOnuku Kaszaxcran ananoruuHo-
TO MPEJOCTEPEIKEHUS O TIEPEXO0e MpaBa COOCTBEHHOCTH K JOBEPUTEIEHOMY
yIOpaBISIOLIEMY HE UMEET.

CrouT akLEHTUPOBaTh BHUMaHHE Ha TOM, 4TO TPaKIAHCKOE 3aKOHOJA-
TenbcTBO PecryOnmuku benapychk ocyiiecTBisier cxoqHoe ¢ YKpauHOU Tpa-
BOBOE PEryIMpPOBAaHUE OTBETCTBEHHOCTH JOBEPUTEJILHOTO YIPAaBIISAIOLIETO
3a HEHaJUIeXkKalllee MCIOIHEHUE JO0roBOpa JAOBEPUTENIBLHOIO YIPAaBICHUS
nmymectBoM. ITpu aTom ocoboe BHUMaHMe 3aciyxkuBaeT 4. 4 cr. 905 T'K
PecnyOnuku benapych, koTopasi yCTaHaBIMBAET, YTO JOTOBOP JOBEPUTEIb-
HOTO YTpaBJICHUS UMYIIECTBOM MOXKET IPEayCMaTpUBaTh MPEOCTABICHUE
JIOBEPUTEIIBHBIM YITPABIISIOIINM 3aJI0Ta B 00€CIIeYeHNEe BO3MEIICHUS YObIT-
KOB, KOTOpPBIE MOT'YT OBITh IPHYMHEHBI BBEPUTEIIIO MIIH BBITOJI0NIpUOOpeTaTe-
JII0 HEHAAJICKAIIUM MCIOJIHEHUEM JI0TOBOpa JOBEPUTENILHOTO YIIPABICHUS.
AHanorn4ssle nojioxeHus 3akpernsess! B 4. 4 ¢1. 1022 I'K Poccuiickoii ®e-
nepauuu U 4. 4 ct. 964 I'K PecnyOnuku Apmenusi. Cunrtaem, 4To 3T0 Ipeio-
CTEpEKEHHE MOXKET OBITh 3aKPEIUICHO U B YKPAaUHCKOM IPaykKIaHCKOM 3aKO-
HOZATEJIbCTBE BO M30e)KaHUe B OyAaylleM BOSMOXKHBIX HETaTHBHBIX MOCIEA-
CTBHH JUIsl yCTaHOBIIMKA YIIPABJICHUS B Cilydae HEOOXOIUMOCTH 00paleHus
B3BICKAaHMS HA UMYILIECTBO JOBEPUTEIHHOTO YIIPABIISIOLIETO.

Kpome Ttoro, cienyer BbAEIUTh 3aKOHOAATENbCTBO Kuprusckoii Pecmy-
OJIMKH, KOTOpOE YCTaHABIMBAET HEOOXOAWMOCTH CTPaXOBaHUS PHCKa OT-
BETCTBEHHOCTHU JOBEPHUTEJILHOIO yIpaBistolero. B coorserctsuu ¢ 1. 8 4. 3
ct. 13 3akona Kuprusckoii Pecnyomukn «O 1OBEepUTEIHHOM YIpPaBICHUU
rOCyJapCTBEHHBIM MMYyIIiecTBOM» OT 22 mast 2018 . moBepuTenbHbIN yrpas-
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JISTIONIMNA 00s13aH 3aCTPaxXOBaTh PUCK IPAXKIAHCKON OTBETCTBEHHOCTH — PHUCK
OTBETCTBCHHOCTH I10 00513aT€IHCTBaM, BO3HUKAFOIIUM BCIICACTBUC IPHYUHE-
HUS BpeJia *KU3HU, 310POBbIO WM UMYIIECTBY Apyrux juil. [Ipencrasisercs
HEOOXOIUMBIM MPEIyCMOTPETh TAKYIO 00S3aHHOCTh IOBEPUTEIHHOTO yIIPaB-
ssroero B 'K Ykpaunsl, MOCKOIBKY 3TO MOMOXKET MPEAOTBPATUTH BEPOST-
HbIC HEOJIATOMPUATHBIC TOCICICTBHS KaK JUJIsl IOBEPUTEIBHOTO YIIPABIISIEO-
1IET0, TaK U I CaMOTO YCTAaHOBIIUKA YIIPABICHHUS.

Takum 00pa3oM, MOXKEM KOHCTATHPOBATh, YTO IMPABOBOC PETYIUPOBAHKE
MPaBOOTHOLIEHUH JOBEPUTEIBLHOTO YIIPABICHUSI UMYIIECTBOM, B TOM YUCIIE
OTBETCTBEHHOCTH JIOBEPUTENILHOTO YMPABJISIONIEr0 1O JIOTOBOPY JIOBEPH-
TeJBHOIO ynpasieHus umyiiectBoM, B ctpanax TC EADC ocymecTtsisiercst
MPAKTUYECKU OJIMHAKOBO, IPAXKIAHCKUE KOJIEKChI KOTOPBIX MpeaycMaTpuBa-
IOT CXOJTHBIC MTOJIOKEHHUSI.

B cBi3u C BBIIEU3IOKEHHBIM CUHUTAEM BO3MOKHBIM 3aKpENUTh B
TPAXKIAHCKOM 3aKOHOJIATENIbCTBE YKpauHbl HOPMY O MPEJOCTaBICHUH JI0-
BEPUTCIIBHBIM YIPABJISIFOIIUM 3aJI0Ta B 00CCIICUCHHE BO3MEIICHUS YOBIT-
KOB BCJIEICTBHE HEHAJUICKAIIEr0 HMCIOJHEHUS JIOTOBOpa JIOBEPUTEILHOTO
yrpasieHus: umymiectBoM. bonee toro, B 'K Ykpaunsl HeoOXoaumMo mpe/-
YCMOTPETh 00SI3aHHOCTD JIOBEPHUTEIIBHOTO YIIPABIISIONICTO CTPAXOBATh CBOIO
OTBETCTBEHHOCTH IIPU BBIIIOJHEHUH JI0TOBOPa JJOBEPUTEILHOTO YIIPaBJICHUS
HMMYIIECTBOM.

VIIK 349.23/24
A.B. Yuzunenuuxk

O BO3MELLEHWW BPEQA, NPUYUHEHHOI O FrPAXOAHAM
MPU UCMONHEHWUW UMMU TPYAOBBIX (CNYXEBHbIX) OBA3AHHOCTEWN

CoBpeMeHHBIH POCT MPOMBIIIIEHHOCTH, Pa3BUTHE U COBEPIICHCTBOBA-
HHUE TPOM3BOACTBCHHBIX OTHOIICHHH 00YCIOBIUBAIOT MMOTPEOHOCTH B pabo-
yeit cuiie. HeraruBHbIC MOCICACTBUS HHTCHCUBHOTO Pa3BUTHs chep mpous-
BOACTBA CBA3aHbI C IPUYUHECHUEM BPEIa )KU3HU UJIN 3JOPOBBIO I'paKIaH. Ilo
olLieHKaM MeX/IyHapOoIHON OpraHu3aluy TPY/A, KEroHO B MUPE IPUMEPHO
2,3 MJIH MY)XYHMH M JKEHILMH ITOTM0AIOT B pe3ylbrare HECUaCTHBIX CIydaeB
Ha pabodeM mecte WM podhecCHOHAIbHBIX 3a00JIeBaHN, PETrUCTPUPYETCS
oxono 340 MIIH HECYaCTHBIX CIy4aeB Ha MPOU3BOJACTBE M 160 MIH >XepTB
npodeccroHa bHBIX 3a00neBannii. B 3TOil CBs3M BakHOE 3HAYEHHE UMEET
peanu3anysi KOMIUIEKCHBIX TporpamMM Mpo(HIAKTHYECKOrO W 3all[HIaro-
niero xapakrepa, 3(pdexkTuBHas rocyIapCTBEHHAS MOJIMTHKA, HAIIPABICHHAS
Ha MpeaynpexacHne 1 MUHUMU3ALUIO HOCHC}ICTBI/II\/’I Bpcla, TpUINHCHHOTO
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rpakJaHaM MpU MCIIOJIHEHUN MU TPYIOBBIX (CIIyKEOHBIX) 00s3aHHOCTEH.
Ocoboe 3Ha4YeHNE NMPHUIAETCS OUCKY ONTHMAIBHOTO MPAaBOBOTO PETYIHPO-
BaHMs >(PHEKTUBHON 3alIUTHI TPakAaH, KOTOPHIM TPHUYMHEH BPEI BCIEA-
CTBHE HECYACTHOTO ClIy4asi Ha IPOM3BOJICTBE WM NMPOPECCHOHAIBHBIX 3a-
0oeBaHMiA, a TaK)Ke MIPH UCTIOHEHUH CITY’KEOHBIX 00S3aHHOCTEH.

C 1 suBaps 2004 r. JIekperom Ilpe3unenra PecmyOnuku Bemapychk ot
30 urons 2003 1. Ne 18 B Hameil cTpaHe BBEIEHO 00s3aTENbHOE CTPAXOBAHNE
OT HECYACTHBIX CIy4aeB Ha MPOMU3BOJCTBE U NMPOQeCcCHOHATBHBIX 3a00ieBa-
Huil. JlekpeToM ObLIM CO3JaHbl JONOJHHUTENBHBIE PABOBBIC FApaHTHH I10-
TEpHEBIINM OT HECUACTHBIX CIy4acB Ha IPOU3BOACTBE M MpodeccHoHab-
HBIX 3a00JIeBaHNH, TOBBIIICH YPOBEHb UX MPABOBOH 3alUIIEHHOCTH, a TaK-
)K€ CO3JIaHbl YCJIOBHS JUIsi ONEPAaTHBHON MHHHUMM3ALUH HEOJIaromnpHsTHBIX
MOCTIEIICTBUI MPUYNHEHUS BPEa.

B nacrostiee Bpemst paOOTHHKH MTOJJIEKaT 0053aTeIIbHOMY CTPaXOBaHUIO
HaHUMAaTeJIeM OT HECUaCTHBIX CIIy4aeB Ha IPOU3BOACTBE U MPOpeCCHOHANb-
HBIX 3200JIeBaHUI B COOTBETCTBUH C 3aKOHOAATENBbCTBOM (cT. 224 TK). Bos-
MEILEHNE Bpe/ia JIMIaM, MOTEPIEBIINM PU HECYACTHBIX CIIy4aeB Ha IPOH3-
BOJCTBE U (WJIH) MOMYYHMBIINM MPOQeCCHOHATBHBIC 3a00JIeBaHus, — OTHO U3
HalpasJIeHUH TOCYAapCTBEHHOHN MOJUTHUKU B 00JIaCTH OXpaHbl Tpyaa (CT. 5
3axona Pecriyonuku benapych ot 23 ntonst 2008 1. Ne 356-3 «O0 oxpane Tpy-
na»). [Topsiiok U yciaoBUs OCYIIECTBICHHS 0053aTEIBHOTO CTPaXOBaHUS OT
HEeCYacTHBIX ClTy4aeB Ha IIPOM3BOJICTBE M NMPOQEeCCHOHANBHBIX 3a001eBaHUN
HOPMaTUBHO orpezeseHsl B TI. 16 [TonoxeHust 0 cTpaxoBoii IesTeIbHOCTH
B Pecrybmuke Benapycs, yrBepkaenHoro Ykazom Ilpesnnenrta PecmyOmu-
xu benapycs ot 25 aBrycra 2006 . Ne 530. IIpu HacTymieHHH CTpaxoBOro
cirydasi pabOTHHUKY BBITUTAYMBACTCS TOCOOHE 10 BPEMEHHON HETPYI0CIOC00-
HOCTH; ITPEyCMOTPEHBI JIOTLIATHI JI0 CPEHETO 3apab0TKa 3aCTPAXOBAHHOTO,
BPEMEHHO II€PEBE/ICHHOTO B CBSI3U C TIOBPEXKICHUEM 3/I0POBBsI Ha OoJiee Jier-
K0 HIKEOIIIIaunBaeMyto paboTy, eKeMecsIuHasi CTpaxoBasi BhINIIATa 3acTpa-
XOBaHHOMY JIN0O JIMI[aM, IMEIOIUM IPABO Ha MOJIyYCHHUE TAKOH BBITUIATHI B
Cllydae CMEpTH 3aCTPaxOBaHHOTO, JOMOJHHUTENBHBIE PACXOJbI, PACXOIBI Ha
morpe0eHue.

CTpaxoBbIM MOKPBITHEM TOMHUMO Bpeja, MPUYMHEHHOTO pabOTHHKaM,
paboTaromM MO TPYHAOBBIM JOTOBOpPaM, OOECIIEYMBAIOTCS (AKTHI TPH-
YMHEHMS BpeJa WHBIM KaTeropHsM IpakiaH, pabOTaronMM Ha OCHOBAaHWHU
IPaKAaHCKO-IIPABOBBIX JJOT'OBOPOB, IPYTUM JIMIAM, YYaCTBYIOIINM B IPOU3-
BOJICTBCHHOM JIESITENBHOCTH, HAPUMEp, HAXOSIIMMCS B MECTaxX JIMIICHUS
CBOOOJIBI, U T. 1. M3110)kEHHOE CBHUAETENBCTBYET 00 ONEpaTHBHON COIMAIIb-
HOMH 3alllUTe HE TOJIKO JIUI] HAEMHOTO TPY/a, HO M MHBIX KaTerOpHii MpakiaH,
Y4YacTBYIOIIMX B MPOLECCE MPONU3BOJCTBA, BHITOIHSIOMNX PAOOTHI, OKa3bl-
BAIOIIUE YCIIyTH, U 1P.
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B oTHOIIEHNY COTPYIHIUKOB BOGHH3UPOBAHHBIX OpPraHU3aIHi MIPEeyCcMO-
TPEH MHOH MOPSIIOK BO3MEILIEHUS BPE/a, IPUIMHEHHOTO UM MPU OCYILECT-
BJIGHUM CIy)KeOHOH nesitenbHocTH. OO0s3aTeIbHOMY TOCYAapCTBEHHOMY
CTPaxXOBaHUIO 32 CUYET CPEJCTB PECIyOIMKAHCKOrO OIO/DKETa, MHBIX MCTOY-
HUKOB, MPEAYCMOTPEHHBIX 3aKOHOAATENbCTBOM PecnyOnmkn bemapych moa-
JIeKaT COTPYIHUKH OpraHoB BHYTpeHHHX e (cT. 40 3akona PecryOmuku
Benapych ot 17 masg 2007 r. Ne 263-3 «O6 opranax BHyTpeHHHUX ael Pecry-
omuku bemapycey»), mpokypopckue paboTHUKH (cT. 66 3akoHa PecrryOmuku
Benapychb ot 8 mast 2007 r. Ne 220-3 «O mnpokyparype Pecrnyonuku Bena-
pycw»), corpynauku CrnenctBeHHOTO KomuTeTa Pecrybnuku benmapycs (ct. 29
3akona Pecryonukn benapyck ot 13 mtonst 2012 . Ne 403-3 «O CnencrBeHHOM
komutere PecryOnuku Benapych»), COTpYIHHKH MHBIX BOCHU3UPOBAHHBIX
opranmzanuii. O0s3aTeNbHOMY TOCYIapCTBEHHOMY CTPaxXOBAHHUIO MOAJTIEKAT
takxke cynpu (cT. 113 Komekca Pecrybonuku Benapych o cymoycTpoicTBe U
cTatryce cy/ei), BOCHHOCIY’KaIllle, BOCHHOOOS3aHHbIC Ha BPEMs MPOXOXK-
JICHUS] BOCHHBIX M CIICIMAIBHBIX COOPOB, PE3EPBUCTHI IIPU HAXOXKACHUH Ha
3aHATHAX U y4eOHBIX cOopax (ct. 15 3akona PecnyOnuku Benapyce ot 4 siH-
Bapst 2010 1. Ne 100-3 «O craTyce BOCHHOCTYKAIINX» ).

[Topsiiok M ycoBUS BBIIIJIATHI CTPAXOBBIX CYMM IO 00s3aT€IBHOMY TO-
CYIlapCTBEHHOMY CTPaXOBAaHHUIO OCYILECTBIISETCS B COOTBETCTBHM C IIOCTa-
HosieareMm CoBeta MunncTpoB Pecrryomiku bemapycs ot 29 despans 2008 1.
Ne 308, uHBIMH HOPMAaTUBHBIMU IPABOBBIMU aKTaMH, ONPEEIAIOIIMMU
OpraHM3aliOHHBbIC U MPABOBBIC OCHOBBI JIESITEILHOCTH COOTBETCTBYOLIMX
TOCYIapCTBEHHBIX opraHoB. Hampumep, cormacuo ct. 40 3akona «O0 opra-
Hax BHYTpeHHUX Jein PecryOnuku benapych» npu HaCTYIUIEHHH CTPaXxoBOTO
Clly4asl BBIIJIAYMBACTCS] SIMHOBPEMEHHAs CTPAXOBasi CyMMa B 3aBUCHMOCTH
OT TSDKECTH MOCIIEACTBUH M OIPEIEIIeTCS OKJIAJI0M JICHEKHOTO COZICPIKaHUS
3a OMNpPE/ICIICHHBIN MEPHUO/l C YYCTOM HaJ0ABKHU 32 BBICIYTY JICT MOTHOIICTO
(ymeprero) mibo 6a30BBIMH BENWYMHAMH. AHAIOTHYHBIA TOAXOI peaH-
3yeTCsl B OTHOIICHWU COTPYIHHKOB BCEX BOCHHU3MPOBAHHBIX OPTaHHU3ALUM,
BOCHHOCITY’KaIllX, BOCHHOOOS3aHHBIX, Pe3epBUCTOB. B oTHOmeHnn cyneit
MIPEyCMOTPEH MHON TIOPSIOK CTPAXOBOTO 0OECIICUCHNUS, @ UMEHHO €IJMHOB-
pEeMEeHHasl BBIIIATa CTAaBUTCS B 3aBUCHMOCTB OT TSXKECTH MOCIIEACTBUM NPH-
YMHEHHOTO BPEZa, 3apaO0THOM IUIATHI 3a OIPE/CNICHHbIN nepuoa, 6e3 crpa-
XOBBIX BBIIIJIAT, TPUBS3aHHBIX K OA30BBIM BEINUYNHAM.

Takum 00pa3zom, COBpPEMEHHON MOZEIM BO3MELICHUS Bpeaa, MPUUNHCH-
HOTO TpakJaHaM MpPH HCIIONHEHWH UMH TPYAOBBIX (CIyKEOHBIX) 00s3aH-
HOCTEH, CBOMCTBEHEH MIMPOKHH 00BEM CTPAXOBOTO MOKpHITUS. BHE cdeps
CTPaxXoOBOT'O MOKPBITHS MPU CTPAXOBAHMM OT HECUACTHBIX CIIy4aeB Ha IIPO-
M3BOJICTBE M NMPO(ECCHOHAIBHBIX 3200JIEBAHNH — BO3MEIIEHHE MOPAIBHOTO
Bpela, MPUYMHEHHOTO 3aCTPaXOBAaHHOMY WJIM €TO CEMBE B CBSI3H CO CTpa-
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XOBBIM CITy4aeM, BO3MEIICHUE 3aCTPAaXOBAHHOMY yTPAYCHHOTO 3apadoTKa B
YacTU OIUIAThl TPyJA IO I'PaXKIaHCKO-IIPABOBOMY JIOTOBOPY, a TaKKe B Ya-
CTH BBIILIATHI aBTOPCKOTO BO3HArpax<aeHus. Bo3MelnieHue Bpena B JaHHOM
cllydae OCYIICCTBIISICTCS MPUYMHUTEICM Bpea B MOPSIKE, YCTAHOBICHHOM
IPaXIAHCKUM 3aKOHOIATEIhCTBOM. B OTHONICHHU COTPYIHHUKOB BOCHH3H-
POBaHHBIX OpPraHU3AIUI, BOCHHOCIYXAIUX M MPOKYPOPCKUX PAaOOTHUKOB
CTPaxoBOE MOKPHITHE Bpea, MPUYMHEHHOIO MM IPU UCIIOJIHCHUH CITYKeO-
HBIX 00513aHHOCTEH 00eceurBaeTCs 00s13aTeIbHBIM T'OCYIAPCTBCHHBIM CTpa-
XOBaHHEM, Pa3Mep CTPaxoBOro Bo3MmenieHus audHepeHIupyercs: B 3aBUCH-
MOCTH OT OOCTOSITENILCTB NMPUYUHCHHUS BPEa, CTEIICHNA TSDKECTH TEICCHBIX
MOBPEXKIICHHIA, OKJIaJa JICHEKHOTO COoNepKaHus (3apaOOTHON IUIaThl) MO0
0a30BbIX BeMUYMH. BHE chepbl cTPaxoBOro MOKPHITHSI — KOMIICHCAIIHUS MO-
PaJIBHOTO BpE/a, PacXoibl Ha IOrPeOCHUE U T. 1.

B 1ensx coBepIICHCTBOBAaHUS MPABOBOTO PErYIUPOBAHUS BO3MEIICHUS
Bpena, MPUIMHEHHOTO I'pakIaHaM IPU HUCIOJIHEHUH UMM TPYHAOBBIX (CITy-
KEeOHBIX) OOSI3aHHOCTEH, MPEICTABISCTCS IEeJICCO00Pa3HBIM: ONITUMHU3UPO-
BaTh MMOPSIOK BHIIIATHI CTPAXOBOTO BO3MEIICHUS, 00CCIICYNB KAK MHHUMYM
eIMHOO00OPa3HbIH MOXOJ K TPABOBOM 3aIUTE KaK JIUI HAEMHOTO TPY/a, TaK U
HHBIX TPAXJIaH — COTPYIHUKOB BOCHH3MPOBAHHBIX OPraHU3allNi, UHBIX Mpa-
BOOXPAHHUTEJIBHBIX OpraHoB. C y4eToM OIICHKH MPABOBBIX MMOCJICACTBUN U
JIOTIOJTHUTEIBHOM JJOKTPHHAIBHOM MPOPAOOTKH 1IeJIeCO00Pa3eH TAKXKe Mepe-
XOJl K BBIIUIATE CTPAXOBOTO BO3MCIICHHS B 3aBUCIMOCTH OT CTEIICHH TSKECTH
TEJIECHBIX MMOBPEXKICHUI B TIpeieiaX JIMMUTA OTBETCTBEHHOCTH CTPAXOBIIH-
Ka, MCKIIOUUB YYeT OKJaJia CHE)KHOrO COIepKaHus (3apabOTHOW IIATHI)
corpynauka (pabotHuka). [TpemioKeHHbIA MOIX0 TMO3BOIUT O0CCIICUHUTH
PaBHYIO UMYIIECTBEHHYIO 3aIUTY IPAXKIaH, KOTOPHIM MPUYUHECH BPEI MPH
HCIIOJTHEHUH TPYJOBBIX (CITyKEOHBIX) 00s3aHHOCTEH.

VIIK 349.22
A.B. Acunckasa-Kazauenko

NPUHLIUNBI OTBETCTBEHHOCTU CTOPOH
B CBETE ANIbTEPHATUBHbIX CNIOCOBOB YPEIYNIUPOBAHUA
KONNEKTUBHbLIX TPYAOBbIX C[TOPOB

ITocpencTBOM CpaBHUTEIHLHOTO UCCIIEOBAHUS MTPOAHATHM3UPOBAHBI MEXK-
JlyHapOJHBIE JOKYMEHTHI: KOHBEHIIMN MeXTyHapOHOW OpraHu3aIuy Tpyaa
(MOT) — Ne 87 «O cB0OO/IC 00BETUHEHUH | 3aIUTE [TPaBa 00bEIHMHATHCS B
npodcoro3b» U Ne 144 «O TpeXCTOPOHHUX KOHCYJIBTALUSAX IS COMCHCTBUS
NPUMEHEHHUIO MEKIYHAPOIAHBIX TPYAOBBIX HOpPM»; 3akoHbl — «O cBoOOmE
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oO0beIMHEHNH M TPYIOBBIX OTHOLIEHUsX», B CeBepHoit Amepuke u EBpo-
ie; a Taoke nporokost AamuauctparusHoro Cosera MOT k KonBennmu 06
MHCTIEKIMX TpyAa. [IpeanoxeHnss o BHECEHWH W3MEHEHHMH W JIONIOJIHEHWH
TpynoBoro koxekca Pecryonuku Benapych (TK) u3nioxkensl ¢ ydetom pe-
KOMEH/IaIiil 00 OpTraHU3aINy U MMPOBEACHNH 3a0aCTOBOK, B ITyOIMKAIIHIX —
«Komnexrusuele neperoBopsl: HOpMbl MOT M NIpHHIMIBI JESTEIBHOCTH
KOHTPOJIBHBIX OpPraHoOB», «KommexktuBHbIE NEPEroBOPhl B IMPOMBIIIIICHHO-
Pa3BUTBIX CTpaHaxX C PHIHOYHOM IKOHOMHUKOI», «KOJJIEKTUBHOE TPYHOBOE
npaso B Epore. [IpaBo Ha 3a6acToBKy», «CB0OONA 00BEANHEHUS: PYKO-
BOJICTBO TOJNIb30BaTens», «[Ipumupenue u apouTpax B TPyAOBBIX CIIOpax»,
«[Ipouexyps! npuMupeHus U apOUTpaka B TPYIOBbIX KOH(IMKTax», «EBpo-
MecKue Cy/bl 110 TPYIOBBIM JieJlaM: CPEJCTBA IIPaBOBOM 3alUThl U CAHKIIUU
B 3a0acToBKax. He3akoHHBIE 3a0aCTOBKM — JICTUKT NPABOBOM 3al[UTHD».

Tpunyun cobnodenus notHo2o pasencmea cmopoH 6 dejie O3HAYAET, YTO
KaXXZasd CTOpOHa KOJUIEKTUBHBIX TPYAOBBIX OTHOIIIEHUH HMEET IpaBO Ha-
MIPaBJIATH JPYroil CTOPOHE MUCBbMEHHOE TPEOOBAHNE O IPOBEICHUN KOJIIEK-
TUBHBIX II€PETOBOPOB, BBICTYINATh C MHUIIMATUBOW MO 3aKJIIOYEHHIO, N3Me-
HEHUIO WM JIOTIOJTHEHHIO KOJUIEKTHBHOTO J0roBopa (cornamieHus). Bmecre
¢ treM ucxozs u3 nonoxxenuit Konsenuuun MOT Ne 144 «O TpexcTOpOHHUX
KOHCYJIbTalUAX HJIsA COJIGﬁCTBI/IH MPUMEHCHUTIO MCKAYHAPOAHBIX TPYAOBBIX
HOpM» (1976 1), a TakKe OOyHJarOIMX PabOT O BEACHUH KOJUIEKTUBHBIX TIepe-
TOBOPOB B CTPaHax C Pa3BUTOI PHIHOYHOW SKOHOMMKOH, IIpaBUIIbHEE BECTH
pedb He 0 COONIOIEHHUH OJIHOTO PABEHCTBA CTOPOH B Jiejie, a 00 uX pasHo-
npasuu 6 npoyecce, TMOCKOIbKY KOJUIEKTHB PAOOTHHKOB M HAaHMMATelb 00-
nanaoT GopMarIbHO paBHBIMHU IIpaBaMH B IPOLIECCE, PABHO KaK U B BIOOpE
Croco0a yperynupoBaHusl KOJUIEKTUBHOTO TPYIOBOIO CHOpPA, U OTBETCTBEH-
HOCTH 32 €T0 BBIIIOJIHEHHE.

KontponsueiMu opranamu MOT c nenbto cooTHeceHus TpeboBaHuil pa-
OOTHHKOB M 320AaCTOBOYHBIX NOTEPh HAHUMATEIS C NPUHYUNOM COYUANbHOTU
copasmeprocmu. U NPONOPYUOHALbHOCIIU TIEPUOTUIECKHA TAIOTCS pasbsic-
HEHUs 3TOro npuHuumna. Tak, CONIaCHO OAHOMY M3 Pa3bsACHEHUN NPUHLIUIL
CJIe/lyeT paccMaTprBaTh Kak MOCSTaTeIbCTBO HA OCHOBOIIOJIATAIONINE ITpaBa
1 cBOOOJBI PYTHX JIUII, €CJIM HET HaJyIeXKalleil JOroBOPEeHHOCTH CTOPOH,
COINIACHO BTOPOMY, JAHHOMY C YY€TOM MTOTIOB PabOThI KOHTPOJIBHBIX Opra-
HOB, — KaK OOIIENPaBOBOM 3alpeT 3JI0yNOTpeOIeHni paBa Ha 320aCTOBKY.
3noynoTpe0ieHuss MOryT NPUHMMATh camble pa3iinuHble (OpMBI: OT OCy-
LIECTBIICHNS ATOTO TIPaBa IPyNIaMH TPYASIINXCS, HE IMEIOIINMHU pa3pele-
HUSI Ha TIPOBE/ICHHE 3a0acTOBOK, HECOOIIOICHUS Pa3yMHBIX TPeOOBaHMH ITpH
00BsiBIICHHHN 320aCTOBKH JI0 HAaHECEHHs ylepOa MoMeNeHUsIM, COOCTBEHHO-
CTH OPTaHM3ALMH WIN UX Pa3pyIICHUS B Cllydae HACWINS, IPUMEHIEMOTO B
OTHOIIEHHN (PU3MUYECKHX JnI. Pedr 0 3ammre ConManbHO-TPYIOBBIX IIpaB
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MOXKET WJITH B CBETE PAa3BUTHS U CTAHOBJICHUS MHCTUTYTA AJBTEPHATUBHBIX
CIOCO00B YPEeryIupoBaHUs KOJUICKTHBHBIX TPYIOBBIX CIIOPOB, a PABHO OT-
BCTCTBCHHOCTH 3a p€ajin3alluio JOCTUTHYTbBIX HOFOBOpeHHOCTeﬁ.

Ipunyun peanvrnocmu obecneyenusn 06s3amenbcms MOXET ObITh pean-
30BaH TOJIBKO C IOMOIIBIO CTIEIIHAIBHOTO MEXaHU3Ma IPUHYUTEILHOTO BIIH-
AHUA B Cliydae, €CJIM HaHUMaTejib [lO6pOBOJ'II>HO HC BBIIIOJIHACT 06611IaHPII>i,
JOCTHTHYTBIX B PE3yJIbTaTe pa3pelieHus! KOIJIEKTUBHOTO TPYJOBOTO CIOPA.
Bonpoc 00 OTBETCTBEHHOCTH HaHMMATENs 3a OTKa3 OT JOOPOCOBECTHOTO
BEJ/ICHHS TIEPETOBOPOB M YKJIOHEHHE OT MPHUMHUPUTEIBHO-IIOCPEAHUYECKUX
1 TPETEHCKHUX TPOLEIYpP MOXHO PEIINTh MyTeM JCTAIbHON perlaMeHTa-
U MMpUHIUIIA }106pOCOBeCTHOFO BCJICHHUSA IIEPETOBOPOB, COTPYAHNYIECCTBA B
MIPUMHPHUTEIILHO-TTIOCPETHUIECKUX U TPETEHCKUX MPOLETypax.

Tak, ¢ yaetom cT. 2 u 3 KouBenmmm MOT 1948 1. Ne 87 65110 OBI TIpa-
BuIbHBIM mononHuTh TK cT. 378!, mpemycmarpuBarolieii 3anpet HaHuMare-
JIIO TIPETISITCTBOBATh OPraHM3AIMK COOpaHNil 1 KOH(EPEHIIUIT B Clrydae BO3-
HHUKHOBEHHS pazHomIacuii U opopmieHus TpeboBanuii. OTBETCTBEHHOCTh
HaHMMareJs B BU/ie mrpada 3a HEHCIOIHEHHE TPUHIHIA JOOPOCOBECTHOTO
BEZICHUSI TIEPETOBOPOB, YKIOHEHUE OT MPUMHUPHUTEIBHO-TIOCPETHUYECKIX 1
TPETEHCKUX MPOLEYP MOXKHO IIPUMEHSTh, €CJIM OH UCYEpIIall YCTaHOBICH-
HBIE 3aKOHO/IATEIbCTBOM BO3MOXKHBIC aJIbTEPHATHBHBIC CIIOCOOBI yperyiu-
pOBaHMUsL.

Ipunyun c60600b1 ycmompenus 6100p Popm u cnocobog ypezyruposa-
HUS KOJUICKTUBHBIX TPYIOBBIX CIIOPOB HAIPABJICH Ha MOJIOKEHUS O 3alUTe
COIMATIBHO-TPY/IOBBIX IpaB pPaOOTHUKOB. JIaHHBIN MPHUHIMI MIPEAIOIaraeT
BO3MOYKHOCTb Pa0OTHUKOB BHIOMPATh CIIOCOOBI yperylIupoBaHHs pa3HOIIa-
CHH, MIMPOKOTO HCHOJB30BAHMS IPUMHPUTEIBHO-TIOCPEAHUIECKHX, TPETeH-
CKHUX W AJIBTCPHATUBHBLIX IIPOLICAYP. BBCI[CHI/IC JaHHOT'O TMPUHIUIIA MOXKET
CIIOCOOCTBOBATh MPENOCTABICHUIO paOOTHUKAM IIpaBa Ha MEXIyHapOIHbIE
MIPaBOBBIE CIIENM(UUECKUE aIbTEPHATUBHBIE CIIOCOOBI pa3peIieHus, NME0-
HIME TICHXOJOTMYECKUH MEXaHHM3M II€PEroBOPHOIo Ipolecca, M3BECTHbIE
MHBIM [IPABOBBIM CHCTEMaM, KOTOPBIE MOTYT OBITh 1pucoOnbl 0Jis GKII0OUEHUs
6 HAYUOHANbHOE 3AKOHOOAMENbCmE0, K TaKUM CIOco0aM MOXHO OTHECTH:
MeJIMaTHBHBINA apOUTpaxk, apOuTpaK-MoCcpeTHUIECTBO, IPUMHUPEHUE (ypery-
JIMPOBAHKE) CIIOpa C MOMOIIbI0 OMOYJICMEHA, HE3aBHCHUMOE YCTAHOBJICHHE
CTOPHBIX (haKTOB, GACHUIIUTALMSI, KOMUCCHH [0 PACCMOTPEHUIO cropos. [1pu
BHECCHUH TPEIJIOKECHHST O BBEICHUN albTEPHATHBHBIX MPOLEAYP YPEryiu-
POBaHMS KOIJIEKTUBHBIX TPYIOBBIX CIIOPOB B 3aKOHOAATENBCTBO PeciryOnukn
Eenapbe NPUHUMAJIMCh BO BHUMAHUC UACU, U3JIOKCHHBIC B CTAThAX 3ax1/1}1
Hca omer [Ixadaposa «IIpumupurensHO-TpeTelickue mpoueaypsl (crnoco-
ObI) YperyaIupoBaHus KOJUIEKTUBHBIX TPYIOBBIX CIIOPOBY.
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BosHukime pa3HONIaCcHs, CBSI3aHHBIC C TPYIOBBIME OTHOIIICHUSIMH, MOXK-
HO YPEryJIiipoBarh IIyTEeM HenocpeoCmeeHHbIX Nepeco8opos, Yepe3 006pazo6a-
HUe Op2ana NPUMUpeHUs, NOCPEOCMEOM UHBIX AIbIMEPHAMUBHBIX KOMOUHUPO-
6aHHBIX CNOCOO06. B 110CIeIHNE IECATUIIETHS] B MUPOBOW MPaKTHKE MPOCIe-
YKUBACTCsI TCHICHIIHS PACIIMPCHUS CIICKTPA HHBIX CIIOCOOOB yPETyINPOBAHUS
KOJUICKTHBHBIX TPYIOBBIX CIIOPOB, Ha KOTOPBIC MOXKET OBITH OOpAICHO BHU-
MaHHE 3aKOHOJATEJIsI, He CICPIKUBASI UX PA3BUTHE U CTAHOBIICHHE.

Takoro poja crmocoObl MOTYT pacCMaTPUBATHCS KaK allbTCPHATHBHBIC YXKE
10 OTHOIICHHUIO K TPAIUIIMOHHBIM. OTHpasicCh Ha 3apyOCIKHBIH OIBIT HCIIOJb-
30BaHMS PA3IMYHBIX CIIOCOOOB YPETYIHPOBAHUS KOJUICKTHBHBIX TPYIOBBIX
CIIOPOB, MOT'YT OBITh 0003HAYCHBI TAKKE MOJXObI, KAK MEIHATUBHBIN apOu-
Tpax, apOUTPaX-MOCPEIHUICCTBO, MPUMUpPEHUE (YPEryIHPOBaHKE) CIIOpa
C TIOMOIIBIO OMOYJICMCHA, HE3aBHCUMOE YCTAHOBJICHHE CHOPHBIX (DaKTOB,
(dbacumuTanus, KOMHUCCHUU 110 PACCMOTPEHHIO criopoB. Ha3zBaHHBIC cITOCOOBI
OTHOCSITCSL K CII0COOaM COIVIACOBAHMUSI MHTEPECOB, HE TPE/IIOIAraroliM I10
o0IIeMy MPaBHUITY BBIHECEHUS 0053aTCILHOTO PEIICHMUSL.

Ecnu cornaieHue siBiseTCs JOCTUTHYTHIM, TO MEPBI OTBETCTBCHHOCTH 3a
€ro HapYIICHHE JIOJDKHBI OBITh YCTAHOBIICHBI, TPUYEM 000CHOBAHHBIM TIPE/I-
CTaBJISICTCSI BBEJICHUE CUCTEMbI IIPUHITUITOB aJIbTCPHATUBHBIX CIIOCOOOB ype-
TYJIMPOBaHUS KOJJICKTUBHBIX TPYIOBBIX CIIOPOB. B3anmocesizanHast cucrema
MIPUHIIUTIOB BKJIFOYACT B Ce0sI COOTFOICHUE MTOJTHOTO PABCHCTBA CTOPOH B TIPO-
LIeCCe; COLMAIIBHYIO COPa3MEpHOCTh M MPONOPLUUOHAIBHOCTD; PEaIbHOCTh
obecrieyeHUs 00s13aTeNIbCTB; CBOOOIY YCMOTPEHHSI BEIOOpA abTePHATHBHBIX
crioco0oB yperynupoBanus. O030p 1€ 10 yperyITHuPOBaHUIO KOJICKTHBHBIX
TPYIOBBIX CIIOPOB CBHUICTEIBCTBYET, YTO PA3PEUICHUE TOCTUIACT IICITH TOJb-
KO B TOM CJIy4ae, €CJIA CTOPOHBI TOHUMAFOT MIPABOBYIO MIPUPOAY KOHBCHIIUN
u pexoMenaanuit MOT, akTOB 3aKOHONIATEIBCTBA O TPY/IC, OTHOCSIIUXCS K
KOMOWHHMPOBAHUIO 1 MHOTOOOPA3UI0 CIIOCOOOB MX pa3peleHusl.

3aKperUICHUe MPUHIIUIIOB aJBTCPHATUBHBIX CIIOCOOOB ypEryIHPOBAHUS
KOJUICKTUBHBIX TPYIOBBIX CIIOPOB UMEET BAXKHOE MPUKIIATHOC 3HAYCHUE, TAK
KaK CJIY>)KUT OCHOBOM JIJIsl pACIIUPEHUS] BOZMOXXHOCTH 3aIUThI COLUATBHO-
TPYIOBBIX TPaB PAOOTHUKOB.
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CBE[JEHWA Ob ABTOPAX

Asoeesa Tamvana Braoumupoena — crapumii npenonasareib kadenpsl rpax-
JIAHCKOTO TpaBa bemopycckoro rocynapcTBEHHOTO YHUBEPCUTETA.

Axumoe Huxonai Hukxonaeeuu — noueHT Kadenpsl IPaBOBOTO 0OECIICUSHUS
MIPaBOOXPAHUTENBHON JesTenbHOCTH Akanemuu ynpasiaeHus npu Ilpesunnente Pe-
cy6nukn benapych, KaHIUIaT TEXHUYECKUX HAyK, JOIICHT.

Amenvuenn FOnus Anexcandposna — NOUCHT Kadeapsl MPABOBOTO 00CCIICUCHUS
SKOHOMHYECKOH JIesTeNbHOCTH AKaneMuu ynpasienus npu I[pesunente Pecny6mm-
ku Benapyce, kaHauIaT IOPUINUECKUX HAYK, JOIICHT.

Anenox Anacmacusa I'puzopvegna — Mnaamnii HayqHbI COTPYAHHUK OTAENA HC-
cireioBaHuil B 00JIaCTH IPaXkJAHCKOTO, SKOJIOTHIECKOT0, COIHaNbHOTO npaBa Harwo-
HaJILHOTO IIEHTPA 3aKOHOJATEIbCTBA U IPABOBBIX HcciieoBanuii Pecryonuku berna-
PYCh, MAaTUCTP IOPHIMIECKUX HayK.

bakunogckas Onvea Anexkcanopogna — KaHUaT IOPUANYECKUX HAyK, JIOLEHT,
HaJaJdbHHUK OTJeNIa UCCIIEOBAHUH B 00IACTH TP JAHCKOTO, KOJIOTHIECKOTO H CO-
IMAJIBHOTO IpaBa HanmoHambHOTO IEHTpa 3aKOHOATEIbCTBA U IIPABOBBIX HCCIIENO0-
BaHuii PecriyOnuku benapyce.

booakosa Onvea Bumanvegna — noueHT Kadeapsl MPaBOBOTO 00ECIIEUEHHUS IKO-
HOMUUECKOH aedTenpHOCTH Akagemuu ynpasieHus npu [Ipesunenre PecrmyOnuku
benapych, kKaHANAAT IOPUIMIECKIX HAyK, JOLECHT.

boosax Hamanusa Eezenvesna — crapuinii npernonaBarelib KadeIpbl TpakIaHCKO-
ro TpaBa U Ipolecca YUpekaeHUs: 00pa3oBaHus «IpoIHEHCKUI rocynapCTBEeHHBIN
yHUBepcuTeT nMeHH Suku Kynamsm.

Bonoapenxo Hamanva Jleonudosena — npopeKTop 1o HayyHO-METOIUUECKOH pa-
0ote Akamemun ynpasieHus npH [Ipesunente PecryOnuku benapycs, nokrop ropu-
JIMUYECKUX HayK, mpodeccop.

boposaa Enena Bnaoumuposna — noneHT KaQeapsl Tpak1aHCKOTO U TPYAOBOTO
npaBa Axagemun MBJ] Pecryonuku Benapych, kanmunar opuudeckux Hayk, 10-
LIEHT.

Bpucrwk Anexcanop Anmonosuy — 3aMmecTuTeNns HadyabHIKAa Axanemun MBI
Pecny6onuku Benapyce o uaeonornueckoi paboTe 1 KapoBOMy 00€CIIeUeHHIO.

buiukosa Ceemnana Cepzeesna — 3aBeqytomas Kadenpoil rpakIaHCKOTO TIpaBa
u npouecca HannonansHON akajeMuy BHYTPEHHHX Jiesl YKpauHsl, I. Kues, gokrop
IOPUINYECKUX HayK, Ipodeccop.

Bacuneeckuii Anopeii Bumanvesuy — Mnanmuil HaydHblil COTPYIHHUK OTAEIA
HCCIIeJOBaHUHN B 00JIACTU IPaXKAaHCKOTO, 9KOJIOTHUECKOTO U COLMalIbHOrO mpaBa Ha-
IIMOHATBEHOTO IEHTpPa 3aKOHOJATEeNbCTBA M TPABOBBIX HCCIemOBaHHN PecmyOmikn
benapycs.

Bumywrko Bnaoumup Anexcandposuu — npodeccop xadeapsl npaBoBoro ode-
CIICUCHNUS] SKOHOMUUECKON JIeSITILHOCTH AKaJleMUH yrpasieHus rnpu Ilpesnnenre
Pecny6onuku Benapycs, okTop 1opuiuueckux Hayk, mpodeccop.
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Buwneesckuii Anekceii Anekcanoposuy — KypcanT (aKynpTeTa MHJIULIUN AKaje-
muu MB/] Pecriyonuku benapych.

Boiuimrwons Anexcandp Bukmopoeuu — NOUSHT Kaeapsl TPaXKTaHCKOTO H TPYIO-
Boro npasa Akanemnn MBJ] PecriyOnukn bemapych, kKaHIUaaT I0pUANICCKAX HAYK,
JIOIIEHT.

TI'anonenxo /Jlapvsa Braoumupoena — maructpaat besnopycckoro rocyaapcTBeH-
HOTI'0 DKOHOMHUUYECKOTO YHUBEPCUTETA.

T'awnuxosa Tamapa Braoumupogna — noxropant benopycckoro rocyaapcreH-
HOTO YHHBEPCHTETa, HAYAJIBHUK OT/ENa MPOoOJIeM yKpeIUIeHHsI 3aKOHHOCTH B cdepe
9KOHOMUYECKOM JACATCIIbBHOCTH HAYYHO-ITPAKTUYCCKOTO LICHTPa l'[pO6.]'I€M YKpeIUIeHUs
3aKOHHOCTH M IpaBonopsiaka ['enepansHoll nmpokyparypsl Pecnybnuku benapycs,
KaHIUIaT IOPUANYECKUX HayK, JTOEHT.

T'oeé Anexcandp Bnaoumuposeuy — noueHt kadeapsl TPaKIaHCKOTO U TPYIOBO-
ro npasa Akagemun MB/] PecniyOnuku benapyce, kaHIUAAT CETbCKOX035HCTBEHHBIX
HayK.

I'peuenxos Apkaouit Anamonveguu — npodeccop Kapeapsl rpakJaHCKOTO H
Tpynosoro npasa Axanemun MBJI Pecryonukn Benapych, kaHIuaar 10puIndeckux
HayK, JJOLCHT.

TI'puykesuu Tamvana Pomyanvooena — HauanbHUK oTena KaJpoB benopycckoro
rOCyJapCTBEHHOI'0 SKOHOMUYECKOI0 YHUBEPCUTETA.

TI'puyko Anexcandp Ilempoeuy — Maructpant (axyinbTeTa HOBBIILICHUS KBAJIHU-
(GUKaMU U MEepernoAroToBKN PYyKOBOSIIIMX KaapoB Akagemuun MBJ] PecryOmuiku
benapycs.

Epmonenxo Eezenua Banepveena — noueHt xadeapsl TpaxkIaHCKOTO U TPYHO-
Boro npasa Akanemun MBJ] Peciybnukn benapych, kaHAuaaT I0puANIECKAX HAYK,
JIOIICHT.

Egpemenko Enena Muxaiinoena — 3aBenyromuii kapeapoil TpakIaHCKOTO U
TpynoBoro npaBa Axanemun MBJ] PeciyOnuku benapych, kKaHARIAT IOPHIMYECKIX
HayK, JIOLCHT.

Kanueposuu Hpuna Cepzeegna — MarucTpant (axysabTeTa MOBBIIICHHS KBaJIH-
(UKaIMM U NEepernoAroTOBKU PYKOBOISIIMX KaJpoB Akanemun MBJI Pecryomukn
benapycs.

Kykoea Tamuvana FOpvesna — cynps cyna bapanosuuckoro paiiona u r. bapano-
BUYH.

Heanosa Enena Bumanveena — exan 10puanueckoro (akyibreTa, 3aBeylo-
i kadeapoit rpaXkIaHCKO-NPABOBBIX AUCHUILIMH YyBalICKOro roCyIapCTBEHHOTO
yHuBepcutera umenu V.H. YnbsHoBa, kKaHauaaT IopuAMYECKNUX HAyK, JOLEHT.

Kanumanosa Anacmacus Anexkcanoposéna — CTapIuii IpernonaBaresb Kadenpol
rpakJaHCKOTO U TpyaoBoro npaBa Akagemuu MBI Pecriyonuku benapycs, kanauaar
IOPUANYECKHUX HayK.

Kapnviuee Braoumup IOpvesuy — Benyluii Hay4yHblil coTpynHuk IIpuBoimkcko-
ro ¢mmana ®KY HIIO Cnennansnas Texnuka u cBsizb MB/I, mpodeccop xadenpsr
COIMAIBHO-TYMaHUTapHBIX AucuuIuivH [IpuBoimkckoro ¢unmnana Poccuiickoro rocy-
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JIAPCTBEHHOTO YHHBEPCHTETA IPAaBOCYIUs, JOKTOP TEXHHYECKHX Hayk, mpodeccop,
akagemuk PAEH.

Kapnoiuee Muxaun Bnaoumuposuu — HadasibHUK Kadeapbl TpaXK1aHCKOTO Tpa-
Ba 1 mporecca Hmwkeroponckoir Akagemun MBJI Poccun, noneHT kadeapbl rpax-
JAHCKOTO IpoleccyanbHoro mpasa [IpuBomkckoro ¢unumana Poccuiickoro rocynap-
CTBEHHOTO YHUBEPCUTETA MPABOCYANS, KAHANAAT IOPUIMUECKIX HAyK, JOLEHT.

Knumenmo Cepzeit Bauecnagosuu — MarucTpanT (paKyipTeTa MOBBIILICHHUS KBa-
TU(HUKAIIH U TIEPETIOATOTOBKH PYKOBOAAIIHNX KanpoB Axagemuun MBJl PecnyOmmku
benapycs.

Koesanesckuii Egeenuit Cepzeeeuu — Kypcant 3 Kypca (akyiIbreTa MIIAIAT
Axanemun MB/] Pecniyonuku benapycs.

Konbacun [Imumpuin Anygppuesuu — npodeccop xadeapsl rpaxkJaHCKOTO U
TpyznoBoro npasa Akagemun MBJl Pecnyonuku Benapyce, kanaunar 10puandeckux
HayK, mpodeccop.

Konanesuu IOpuii I'puzopveeuu — MarucTpanT AKaJeMHUU YNpaBieHUS IPU
Ipesunenre Pecriyonuku benapyce.

Kopomkesuu Mapusa Ilagnosna — noueHT kadeapsl rpakJaHckoro npasa bemo-
PYCCKOTo TOCYIapCTBEHHOTO YHUBEPCUTETA, KAHAWAAT IOPUINIECKUX HAyK, JOIEHT.

Kpacosckuit Cmanucnae Hocughoeuy — aibIoHKT HayIHO-TIEAATOTHIECKOTO (a-
kynbreta Axkagemun MBJ] Pecriyonuku benapych, MarucTp 10puandeckux Hayk.

Kypuinésea Onvea Cepzeeegna — no1eHT KaQeapsl IPakIaHCKOTO MPOIIEcca U TPy-
JIOBOTO IpaBa benopycckoro rocyaapcTBEHHOTO YHUBEPCHUTETA, KaHAUAAT I0pUANYe-
CKHUX HayK, JOLCHT.

Kycmepuk Anexcandp Anmonoeuu — HadaJbHUK 1-TO TOPOJICKOTO OTIENECHUS
v OB/l anmunancTparuu CoBeTckoro paiiona r. ['oMens, MarucTpant (hakyib-
TeTa TIOBBIMICHUs KBATU(UKAUK U MEPETIOATOTOBKH PYKOBOSIIINX KaapoB Akaje-
mun MBI Pecriyonuku benapyce.

Jlapuenko Anexcandp Anamonveeuu — acuupanT HaumoHanbHOTO IIEHTpa 3a-
KOHOJIaTeNbCTBA M MPABOBBIX HccienoBanuii PecyOnuku benapycs.

Jawko Anacmacua Anexceeena — MIaaIIMi HaydHBIH COTPYJHUK OTAETA HC-
creoBaHUil B 00JIACTH TPAXTAHCKOTO, HKOJOTHUECKOTO M COIMAIbHOTO mpaBa Ha-
IHOHATBEHOTO IEHTpPa 3aKOHOJATEeNIbCTBA M TPABOBBIX HCCIeNOBaHHMN PecmyOmikn
Benapych, MarucTp 10puaAnIeCKUX HayK.

Mapmuinenxo Heops D0yapoosuu — 3aBenyromuii kadempoil Tpa)kIaHCKOTO
IIpaBa | poriecca [ poHeHCKOro rocy1apcTBEHHOTO YHUBepcnuTeTa nMeHn SIakn Ky-
TaJIBl, TOKTOP IOPUANYECKHX HayK, mpodeccop.

Mameuiuyx Cepeeii bopucosuu — npodeccop kadenpbl yroioBHO-MPABOBBIX
JTUCHIUILTHH yupexaeHus oopazoBanus deaepanun npodcoro3or bemapycn Mexmy-
HapozaHslii yHuBepcuteT « MUTCO», kanaunar 10puandeckux HayK, JOLEHT.

Mawapoe Pycnan Huxonaesuu — crapimii npenoaasateib AKaJIeMUN yIpaBiie-
Hus npu Ipesunente PecnyOnuku benapycs.

Mewanosa Mapus Banenmunosna — 3aBenyomuii kadeapoi rpaxJaHCKOrO
mpaBa ropuaudeckoro dakymnsrera bI'Y, kaHaunar 1opuandecKux HayK, JOICHT.
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Mucapeeuu Hamanusa Banenmunoena — 3aenyromas kadeapoil crieruanbHbIX
FOPUINYECKUX TUCHUIUIMH YaCcTHOTO y4pekaeHus oOpaszoBanus «BUII-WMucTHTYT
npaBoBeeHIs» [ porHeHcknit Gunan, KaHANAAT IOPUIMIECKIX HayK, JOIEHT.

Momnaxoe Apmem Andpeesuu — ctyneHt 2 Kypcea (akyinpTeTa KOMMEPIHHU U TYpH-
CTHYECKOW MHIYyCTpHUH beropycckoro rocynapcTBEHHOTO SKOHOMHUYECKOTO YHHBEp-
cHUTeTa.

Momuna Eezenus Bnaoumupoena — TOUEHT Ka(eapbl TPaXKIaHCKOTO TPOIEC-
ca ¥ TpyAoBoro npasa «beropycckoro rocy1apcTBEHHOIO YHUBEPCUTETa», KaHAUAAT
IOPUMYECKUX HAyK, IOLEHT.

Hoeuk Anexcandp Bacunvesuy — MATALMOHEP TPYIIIBI 3aJIePKAHUS POTHI MU-
muiun Peuntroro otaena JJO MBJI Pecniyonuku benapycs, cnyiiarens (pakynbrera
TOBBIIIEHUS KBATU(HUKAIIMK M MEPENOATOTOBKU PYKOBOISIINX KaJpoB AKageMHun
MB/] Pecniy6nuku benapyce.

Ilapawenko Bukmop Bnaoumuposeuy — noueHt xadenpsl rpaxk1aHCKOTO U TPY-
noBoro mpaBa Axagemun MBJl Pecryonuku bemapych, KaHAMZAT FOPHIMYECKUX
HayK, IOCHT.

Ilawikeee Muxaun Anexcanopoeuy — 3aMeCTUTEb HaYIBHUKA Kaeaphl IPax-
JTAHCKOTO M TpymoBoro mpasa Akanemun MBJI Pecnybmuku bemapych, kanammar
FOPUIUYECKUX HAYK, IOLECHT.

ITenxpam Banenmun Hnouy — npodeccop kadeapsl rpaXkJaHCKOTO U TPYIOBOTO
npaBa Axagemun MBJI Pecriyonukn Benapyck, kanaunar popuIn4eckKux Hayk, 10-
LICHT.

Hpomacosuuxuii Cepzeit Ilemposuy — noueHT Kadeapsl rpaxaaHCKOro Mpasa
benopycckoro rocynapcTBEHHOTO YHUBEPCUTETA, KAHANWAAT IOPUANUECKHX HAyK, J0-
LIEHT.

Ilpouyenko I'anuna Ilempoeéna — crapmmii mpenogaBarenb Kadenpbl IOpUad-
YeCKOTo JTOKyMeHTOBeaeHuss HarmonansHoi akagjeMiun BHYTPEHHHX A€l YKpauHbI,
r. Kues.

Ilynsvko Tamvana Huxonaegna — NOUEHT KaQeapsl IPAaBOBOTO PETYIHPOBAHUSL
SKOHOMHYECKOH JIesTeIbHOCTH AKaJeMHH yrpasieHus npu [Ipesnnenre Pecmyomu-
ku Benapyce, kaHUIaT IOPUANYECKUX HAYK, JOIIEHT.

Pyoosuu Huxonai Heanosuu — NoueHT Kadeapbl MEKIYHAPOIHOTO SKOHOMHU-
YecKoro Impasa benopycckoro rocyapcTBEHHOrO 3KOHOMHYECKOIO YHUBEPCUTETA,
KaHauaaT IOpUaANICCKUX HayK.

Pymman Enena fAxkoséneena — crapuimii npenonaBarens Kageapbl TpakIaHCKHUX
U YrOJOBHO-TIPABOBBIX AWCLHUIIINH bapaHOBHUCKOTO TOCYIapCTBEHHOTO YHUBEPCH-
TeTa.

Casuna Unza Buxmoposna — npodeccop kaeapsl rpakJaHCKOTO U TPYILOBOTO
mpaBa Axagemun MBJ] PecyOnukn benapych, KaHAHIAT IOPUANIECKUX HAYK, J10-
LIeHT.

Cemenoea Haoescoa Bnaoucnagoena — noneHT Kadeaps IpaskTaHCKO-TIPABOBBIX
JquciuIuMH YyBamickoro rocynapcTBeHHOTo yHUBepcuteTa nMmenu M.H. VibsHosa,
KaHJUIaT OHOJOTNYECKHUX HayK, JOICHT.
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Cucaesa Tamvana Aoamosna — noueHT Kadenpsl TpaXkIaHCKO-TIPABOBBIX JHC-
LUIIIHH Beropycckoro rocyapcTBEHHOTO SKOHOMUYIECKOTO YHUBEPCUTETA, KaHAUAAT
IOPUANYECKHUX HayK, IOCHT.

Ckpaonesckan Examepuna Onezogna — maructpant bemopycckoro rocymap-
CTBEHHOTO 9KOHOMHYECKOTO YHHBEPCHUTETA.

Conanxkuna Haodexcoa Anexceeena — CTapiyii mpenopaBaress kKageapsl mpaBo-
BOTO 00ECIIeUEeHNsI SKOHOMHYECKOI esTeIbHOCTH AKaneMun ynpasieHus npu [pe-
sugente Pecnyonuku benapycs.

Cmpamynam Hamanvs Bukmoposna — 3aBenyromuii kaheapoi FpuIndeckoro
JIOKyMeHToBeieHus1 HalronanpsHol akajjeMuy BHYTPEeHHUX Ael YkpauHsl, I. Kues,
KaHIuaaT (GUIIONOTHYECKNX HayK, JOLCHT.

Cyxonapoeé Buxkmop Ilaenoguu — Miaaquii HayqdHBIH COTpYIHUK Hammonans-
HOTO LIEHTPa 3aKOHOJATEIbCTBA U MPABOBBIX HCClenoBaHuii Pecryonuku benapyce,
MAarucTp IOPHINIECKUX HayK.

Tapacenko /lenuc Anexcanoposuy — KypcanT (pakyabTeTa MITUIMNA AKaJICMHUH
MB/] Pecriy6nuku bemapych.

Toncmenkog /lenuc Anamonvesuy — 3aMeCTUTENb HadallbHUKA UCIIPABUTEIBHO-
IO YUpEeXICHHA 110 UACOIOTHYECKOM paboTte u kaxpoBomy obecnedeHuro « MK Ne 17»
YIVH MBJ] o MorusieBckoit 001acTH.

Tomawesckuii Kupunn Jleonudosuu — npodeccop kadeapsl rpakIaHCKO-TIpa-
BOBBIX JIUCIMIUIMH yupexaeHus oOpasoBanus denepanmu mpodcoro3os bemapycu
Mexnynaponusiii yausepcuteT « MUTCO», TOKTOp IOpUIMYECKIX HAYK, JOLECHT.

Typosey Mapzapuma Badumoena — corckarenb HalmoHalbHOTO LIEHTpa 3aKo0-
HOJATeNIbCTBA M PABOBBIX HcclenoBanuit PecyOnuku benapyce.

Deooceesa Tamvana Pomanosena — noueHt xadenpsl qacTHoro mpasa Harwo-
HaIbHOTO yHHBepcHuTeTa «KneBo-MoruisHeKas akaJeMus», KaHIHIaT I0PUITIeCKIX
HayK, JIOLCHT.

Xaneuykasn Tamvana Muxaiinoena — IOUEHT Kadeapsl MPaBOBOTO 0OECIEYCHUS
SKOHOMHMYECKOH JesITeIbHOCTH AKaJieMHH yrpasieHus npu [Ipesnnenre Pecryomnu-
ku bemapyce, kKaHIUIAT IOPUANUECKUX HAYK, JOIIEHT.

Xeamux FOnus Anexcanoposéna — NOUCHT Kadeapsl MPaBOBOTO OOCCIICUCHUS
9KOHOMHYECKOH NesTenbHOCTH AKanemMuu ynpasieHus npu [pesunente Pecny6mm-
ku Benapyce, kaHIuIaT IOPUANUECKUX HAYK, JOIEHT.

Xoovipesa Anzenuna Bauecnagogna — aciupanT Kadeapsl IPaskIaHCKOTO TIpaBa
u nponecca HarpoHaipHO#M akageMun BHYTPEHHUX Jiell YKpauHsl, I. Kues.

Xyscun Anvghup Mucxamoeuu — nipopeccop Kadeapsl TpaskIaHCKOTO TpaBa U
mporecca Hmxeropoackoir Akamemun MBJI Poccum, mpodeccop kadenpbl rpax-
JIAHCKOTO IIpaBa u mpouecca Hmkeropoackoro rocy1apcTBEHHOTO YHUBEPCHTETA HM.
H.U. JloGa4eBcKkoro, TOKTOp FOPUIANICCKUX HAYK, JTOICHT.

Yuzuneiuuxk Anopeii Bukmopoguu — no1eHT kKadeapsl TpaskIaHCKOTO U TPYIO-
Boro npasa Akagemun MBJ] Pecriyonuku Benapyce, kanauiar 10puindeckux Hayk,
JIOIIEHT.
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IHlenxoe Onez Bacunvesuy — noueHT Kapeapsl IPaBOBOTO 00ECIICUSHNUS SKOHO-
MUYECKOH AeaTenbHOCTH AkaneMuu ynpasneHus npu Ilpesunente Pecnyonuku be-
J1apych, KaHAUAAT IOPUIANYECKUX HAYK, JOLIEHT.

HTumkosuu Mapuna Huxonaeena — oueHT xadenpsl MpaBoBOro odecreyeH s
SKOHOMHMYECKOH JesiTenbHOCTH AKanemMuu ynpasienus npu Ilpesunente Pecny6mm-
ku benapyce, kKaHIUIAT IOPUANUECKUX HAYK, JOIIEHT.

LlIkym Ockap — aqBOKaT, KaHAUAAT IOPUIMIECKUAX HayK.

HAcunckan-Kazauenko Anncenuxa Bacunveena — noueHt xadeapsl « IKOHOMH-
Ka ¥ 1paBoy beropycckoro HaIOHAIFHOTO TEXHUYECKOTO YHUBEPCUTETA, KaHAUAAT
IOPUANYECKHUX HayK, IOCHT.

Axnoseey Hpuna Hukonaeena — noneHT kadenpsl TpaskIaHCKOTO U TPYIOBOTO Ipa-
Ba Axagemuu MB/ Pecryoimku Benapych, kKaHanaar I0puIndecKix HayK, JIOIEHT.
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